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Clerk

Justice Jim Regnier delivered the opinion of the Court.

11 This is an appeal froman order of the Eighth Judicial D strict Court,
Cascade County, granting change of primary custody of the parties' mnor
children fromthe appellant, Theresa Lundby, to the respondent, Donald
Lundby. Vacated and Renmanded.

12 The di spositive issue on appeal is whether the District Court had
jurisdiction to nodify the custody agreenent between the parties.
FACTUAL AND PROCEDURAL BACKGROUND

13 Theresa Lundby and Donal d Lundby were married in Geat Falls,

Mont ana, on Cctober 4, 1980. They have two children, David, born Cctober

12, 1982, and Kevin, born My 12, 1985. Theresa and Donal d separated on

April 9, 1992. On January 29, 1993, the Eighth Judicial District Court,
Cascade County, entered a final decree of dissolution, dissolving the marriage.
By a stipul ated agreenent which was incorporated into the court's decree,
Donal d and Theresa were granted joint |egal custody of the children.

14 Sonetinme in 1995, disputes arose over the conduct of visitation and the
parties returned to court. Mst issues were settled by the parties and the
District Court only slightly nodified the original custody award. However,
with the consent of both parties, Theresa was naned primary physical and
residential custodian of the children by the court.

15 On April 4, 1996, Donald filed a notion for contenpt and other relief,

al I egi ng nunerous failures by Theresa to abi de by past court orders regarding
custody and visitation with the children. On June 10, 1996, Theresa filed a
nmotion for contenpt of court and nodification, claimng that Donald had
violated the court's orders regarding the children. After nunerous del ays

i nvol ving continuances and the death of the first District Court Judge, by an
anended order filed January 3, 1997, Judge Kenneth R Neill appointed a
special master to nmake a final report concerning "all pending custody,
visitation, child support, nedical expenses and contenpt issues" between the
parties.

16 The special master nmet with the attorneys and reviewed the contents of

the District Court file. A hearing was held on January 16 and 17, 1997.
Wtnesses testified and exhibits were entered into evidence. The special naster
al so interviewed both children. On January 24, 1997, the special master
submtted his report to the court, recommendi ng changi ng prinmary physical

and residential custody from Theresa to Donal d.

17 On August 14, 1997, after considering objections to the report by
Theresa, the District Court adopted the special nmaster's report as the fina
order of the court. Theresa now appeals fromthe District Court's order
adopting the special nmaster's report.

DI SCUSSI ON
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18 Did the District Court have jurisdiction to nodify the custody
agreenent between the parties?

19 The standard of review of a district court's conclusions of lawis
whet her the court's interpretation of the lawis correct. Carbon County v.
Uni on Reserve Coal Co. (1995), 271 Mont. 459, 469, 898 P.2d 680, 686.

10 Theresa argues that the District Court erred in adopting the specia
master's report recommendi ng that primary custody of Kevin and David be
changed from Theresa to Donal d because the court did not have jurisdiction

to nodify custody. Theresa contends that in order for Donald to invoke the
jurisdiction of the court to nodify custody, he nust file a notion conplying
with the provisions of 8§ 40-4-220, MCA (1995). Theresa clains that the
record is devoid of any notion by Donald requesting a nodification of custody
pursuant to the requirements of § 40-4-220, MCA (1995).

11 Donald counters that the issue of custody nodification was tried by the
i nplied consent of the parties. He clainms that he nade an oral notion for
cust ody nodification during the proceedi ngs which the special nmaster and the
parties recogni zed. Mreover, he contends that Theresa did not object at any
time during the proceedings to Donald's oral notion to nodify cust ody.
Furthernore, Donald argues that there was substantial conpliance with the
procedures set forth in 8 40-4-220, MCA (1995), to give Theresa adequate
notice of his request to nodify custody and, thus, the District Court had
properly assumed jurisdiction over the issue.

112 Section 40-4-220(1), MCA (1995), provided:
A party seeking a tenporary custody order or nodification of a
cust ody decree shall submt, together with his noving papers, an
affidavit setting forth facts supporting the requested order or
nodi fi cation and shall give notice, together with a copy of his
affidavit, to other parties to the proceeding, who may file
opposing affidavits. The court shall deny the notion unless it
finds that adequate cause for hearing the notion is established
by the affidavits, in which case it shall set a date for hearing on
an order to show cause why the requested order or nodification
shoul d not be granted.

Under the statute, a party seeking to nodify custody nust submt a notion
with an affidavit setting forth the facts supporting the request and provide
notice to other parties in the proceedi ng.

13 In this case, no notion or affidavit was filed by Donald with the D strict
Court pursuant to 8§ 40-4-220(1), MCA (1995). Ther esa never received

witten notice of custody nodification or an affidavit by Donald setting forth
the facts supporting his request for nodification of custody. She was not

gi ven an opportunity to file an opposing affidavit. W have previously held
that if the requirenents of 8 40-4-220(1), MCA (1995), are not net, a district
court has no jurisdiction to consider nodifying custody. Know ton v.

Knowl ton (1981), 193 Mont. 448, 450, 632 P.2d 336, 337. See also In re
Marriage of Allison (1994), 269 Mont. 250, 887 P.2d 1217; Strouf v. Strouf
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(1978), 176 Mont. 406, 578 P.2d 746.

14 Donald responds by relying on In re Marriage of Stout (1985), 216

Mont. 342, 701 P.2d 729, and arguing that he had substantially conplied with

8§ 40-4-220(1), MCA (1995). Donald contends that his testinony, under oath
during the hearing before the special master, sufficiently set forth the
necessary facts to put Theresa on notice of his factual basis for nodification
of cust ody.

15 1In Stout, the father was awarded custody after he filed a verified

petition alleging specific facts as the basis for custody nodification with the
district court. Stout, 216 Mont. at 345-46, 701 P.2d at 731. On appeal, the

not her argued that the court erred in not dismssing the petition to nodify

cust ody because no separate docunent entitled "affidavit" was filed and served
with the petition. Stout, 216 Mnt. at 347, 701 P.2d at 732. W held that the
court was correct in ruling that the verified petition conplied with 8§ 40-4-220(1),
MCA.

Stout, 216 Mont. at 347, 701 P.2d at 732. Qur decision was

based on our determination that a verified petition is equivalent to an affidavit
and the father's petition set forth facts sufficient to put the nother on notice of
the factual basis for the nodification. Stout, 216 Mynt. at 347-48, 701 P.2d

at 732.

116 We determ ne that Donald, unlike the petitioner in Stout, has not
substantially conplied with the requirenents of § 40-4-220(1), MCA (1995).

As stated above, Donald filed no notion or affidavit with the court requesting
a nodification of the custody agreenent. No notice was provided to Theresa
regarding his request for custody nodification.

17 Even if an oral notion was made by Donal d during the proceeding

before the special master, that oral notion, along with Donald' s testinony
setting forth his factual basis for nodification, could not sufficiently give
Theresa notice that Donald wanted to nodify their custody arrangenent.
Theresa attended the hearing before the special master on notice of only
Donald's notion for contenpt. She was not prepared to defend an argunent

by Donal d regardi ng custody nodification.

18 Furthernore, we note that only two notions were before the District

Court when it appointed the special master for the purpose of naking a report
concerning "all pending custody, visitation, child support, nedical expenses
and contenpt issues"” in this case. First, there was Donald's notion for
contenpt and other relief. Donald noved the court to hold Theresa in

contenpt for failing to abide by the court's previous orders regardi ng
visitation, care of the children, the children's nedical expenses, and the
transportation of the children between visits. Next, there was Theresa's notion
for contenpt of court and nodification. Theresa noved the court to hold

Donald in contenpt for failing to abide by the court's July 7, 1995, order
regardi ng i nsurance coverage, visitation, nodification of child support, and the
transportation of the children. Neither Donald' s nor Theresa's notions
requested nodification of custody.
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119 Therefore, when the District Court appointed the special nmaster to

resolve the notions between the parties, the only pending issues to be resol ved
were the contenpt notions. There was no notion for custody nodification

before the court. |In fact, the special master recognized that custody was not

at issue here. 1In naking his closing remarks before the parties at the end of the
hearing on January 17, 1997, the special nmaster stated: "Frankly, ny

i npression after going through the file in my own mnd was | wondered why

we did not have a custody notion on the table here.” However, for reasons

that escape this Court, the special master, in addition to resolving the issues in
the contenpt notions, recommended that the primary custody of the children

shoul d be changed from Theresa to Donald. The special master's report,

i ncluding the recomendation regarding custody, was adopted in its entirety

as the final order of the District Court.

20 Under Rule 53, MR Cv.P., a special naster's authority is limted to the
particular issues or acts stated in the order of reference to the master. 1In this
case, the special master was appointed to resolve all pending issues between

the parties. As stated above, the only pending issues to be resolved were the
parties' contenpt notions. There was no notion for custody nodification to

be decided before the District Court or the special nmaster.

21 W conclude that the District Court erred in adopting the speci al

master's report granting primary custody of the children to Donald. The
District Court's August 13, 1997, order granting primary custody of the

children to Donald is vacated for lack of jurisdiction. This matter is renmanded
for proceedi ngs consistent with this opinion

/'Sl JI' M REGNI ER

We Concur:

IS J. A TURNAGE

/'Sl TERRY N. TRI EVEI LER
/'Sl JAVES C. NELSON

/'Sl W WLLI AM LEAPHART
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