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Chi ef Justice J. A Turnage delivered the Opinion of the Court.

1 In proceedi ngs before the First Judicial District Court, Lewis and C ark
County, Mchelle Hamlin's custodial rights as the nother of J.H, RH, DH
and R H were awarded to the Mntana Departnment of Public Health and
Human Services. Hanmlin appeals. W affirm

2 The issue is whether the District Court abused its discretion when it
awarded Hamin's custodial rights to the Departnent.

3 J.H, RH, DH, and RH were declared youths in need of care in
Novenber 1995. At that tinme, the children were living wwth their materna

aunt and uncl e because their father was in jail for domestic abuse and their
not her, Ham in, was having trouble seeing to their needs, such as getting them
to school. Hamin and the children's father were divorced. The aunt and
uncle's hone becanme the children's foster care placenment. At the tine of the
June and July 1997 hearing on the Departnent's petition to termnate Hamin's
parental rights, J.H, RH, DH, and RH ranged in age fromthree to el even
years old and had been living with their aunt and uncle for two years.

4 When the children were declared youths in need of care, Hamlin and
the Departnment entered into a treatnent plan agreenent which, by its terns,
could be conpleted within six nonths. The plan required Hamin to: submt
to therapy for co-dependency, self-esteem and other issues relating to her
failure to adequately care for the children; successfully conplete an anger
managenent programto address donestic viol ence issues; successfully

conpl ete parenting classes; attend a survivor group to deal with victim zation;
denonstrate her ability to parent through enpl oynent, stable housing, and
attending to her enotional needs; schedule and maintain visits with the
children without entertaining others during those visits; continue to work in the
Heal thy Start program and obtain a chem cal dependency eval uati on and
foll ow the recommendati ons of that eval uation.

5 The Department presented evidence that Hamin initially had been

consi stent about visiting her children under her treatnment plan, but when she
was rem nded that she was not to bring others with her to visit her children,
she began mssing visits. |In January 1996, she told her sister with whomthe
children were living that she was | eaving town permanently, but told her sister
not to tell the children. Hamin then noved to Wom ng with her boyfriend.

6 After Hamlin noved to Wom ng, her Hel ena, Montana, caseworker

arranged for an interstate conpact to allow her to conplete her treatnent plan
in Wom ng. However, Hamin did not keep her Woni ng casewor ker

i nformed of her changi ng whereabouts. The Wom ng caseworker notified the
Mont ana casewor ker in Septenber 1996 that he wanted to close the case

because he was unable to | ocate Hanlin.

7 The Department presented testinony that although Hamin's cheni cal
dependency eval uation resulted in a recomrendati on that she obtain inpatient
chem cal dependency treatnent, she did not show up for such treatnent when
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it was arranged for her. |In Wom ng, she attended one nental health

counsel i ng session and had not started parenting classes. She did not conplete
ot her counseling as required under her treatnment plan. She had not maintained
st abl e housi ng or enploynent. She clained that she underwent a second

chem cal dependency eval uation whi ch concl uded that she was not chenmically
dependent, but she did not have the witten results because she was unable to
pay for the eval uation.

8 After she noved to Woming, Hamin initially maintained tel ephone

contact with the children but that ceased in October 1996. Although she sent
the children Christmas presents and birthday presents from Wom ng, the

birthday presents all arrived late. Hamlin visited her children on three days in
May 1996 when she had a court appearance in this matter. There were no

other visits between Ham in and the four children between January 1996 and
the June and July 1997 heari ng.

9 The three oldest children were all receiving nental health counseling.

Al'l three suffered from psychol ogi cal problens which the counselor identified

as resulting fromliving in their parents' violent and chaotic househol d and then
bei ng confused about why they no longer lived with their parents. Their
counselor testified that they did not viewliving with their nother as a
possibility for themin the future. Hanmlin's ol dest son suffered froma chronic,
| ow grade depression. The second-oldest child, RH , suffered froman anxiety

di sorder. D.H had sone depression and repression of enotions and had

"acted out" by starting fires. The youngest child, RH , was |ess than one year
ol d when he noved in wth his aunt and uncle and did not renenber Hamlin.

10 Al the professionals agreed that the children desperately need
per manency--to know where they will be living for the long term By al
accounts, the children have inproved in school attendance and perfornmance
and enotionally while living with their aunt and uncle's fanmly. The aunt
testified that the children |love their nother and m ss her, but that they do not
want to nmove to Wonming. She further testified that she and her husband
were willing to cormit to long-termfoster care of all four children.

11 The court determned that Hamin had failed to conply with the
provi sions of her treatment plan and that she had abandoned the children by
failing to have any contact with them between May of 1996 and the heari ng.
The court further determ ned that the children needed to be placed permanently, and
that this needed to happen imediately: "The children cannot wait
any longer to see if their nother m ght soneday becone an adequat e parent
to them" The court determned that it was in the best interests of the children
to remain in the home of their aunt and uncle, and awarded their care and
custody to the Departnent until they are eighteen years of age, with the
recommendati on that they be placed with the aunt and uncle. The court
further ordered that Hamin shall have contact with the children only if the
Departnment determ nes contact to be in the children's best interests, and that
any visits shall be therapeutically supervised unless the children's therapi st
determ nes that supervision is not necessary.

12 In a conpanion case, the District Court placed the custodial rights of
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the children's father with the Departnment. The father did not appeal, but
Ham i n does.
DI SCUSSI ON

13 Did the District Court abuse its discretion when it awarded Hamin's
custodial rights to the Departnent?

14 Although Hamin, in her brief, characterizes the District Court's
deci sion as one termnating her parental rights to her children, the court did not
term nate her parental rights. The court concluded in part as foll ows:
The State has presented a conpelling case to term nate
[Ham in's] parental rights to the children and to pl ace the
children with the Departnent with the right to consent to the
adoption of the children. Under the unique circunstances of
this case, however, the Court concludes that it would not be
appropriate to do so, at least at this tine.

I nstead, the court declared J.H, RH, DH, and RH youths in need of care
and awarded Hanmlin's custodial rights to the children to the Departnment until
each child reaches the age of eighteen.

15 This Court reviews findings of fact to determ ne whether the findings
are clearly erroneous, and we review conclusions of |law to determn ne whet her
they are correct. The transfer of a child's custody fromhis or her parents to
the Departnent is dependent upon an initial determnation that the child is
abused or neglected and is then a discretionary determ nation which this Court
reviews for abuse of discretion. WMatter of CM (1997), 281 Mont. 183, 186,
932 P.2d 1063, 1065.

16 Section 41-3-404, MCA (1995), provides for adjudicatory hearings to
declare a child a youth in need of care. Then 41-3-406(1), MCA (1995),
goes on to provide:

If a youth is found to be a youth in need of care under
41-3-404, the court may enter its judgnent, nmaking any of the
foll owing dispositions to protect the welfare of the youth:

(a) permt the youth to remain with the youth's parents
or guardian, subject to those conditions and |imtations the court
may prescribe;

(b) grant an order of limted emanci pation to a youth
who is 16 years of age or older as provided in 41-3-408;

(c) transfer legal custody to any of the follow ng:

(i) the departnment;

(ii) a child-placing agency that is willing and able to
assune responsibility for the education, care, and nai ntenance
of the youth and that is |licensed or otherw se authorized by |aw
to receive and provide care of the youth; or

(iiti) arelative or other individual who, after study by the
departnment or a |licensed child-placing agency designated by the
court, is found by the court to be qualified to receive and care
for the yout h;

(d) order any party to the action to do what is necessary
to give effect to the final disposition, including undertaking
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nmedi cal and psychol ogi cal eval uations, treatnment, and counseling that does not
requi re an expenditure of noney by the

department unless the departnent is notified and a court hearing

is set in a tinely manner on the proposed expenditure. The

departnent is the payor of last resort after all famly, insurance,

and ot her resources have been exam ned.

(e) order further care and treatnment as the court considers in the best

interest of the youth that does not require an

expendi ture of noney by the departnent unless the departnent

is notified and a court hearing is set in a tinely nmanner on the

proposed expenditure. The departnent is the payor of last resort

after all fam |y, insurance, and other resources have been

exam ned. [ Enphasis added. ]

Under this statute, a stipulation that a child is a youth in need of care
enpowers a district court, inits discretion, to transfer |egal custody of the
child fromthe parent(s) to the Departnment. See Matter of C M, 281 Mint. at
187, 932 P.2d at 1066.

17 In this case, as the Departnent points out, Hamlin stipulated that her
children were youths in need of care. Under Matter of CM, it was then
Within the discretion of the District Court to determ ne whether the welfare of
the children would be protected by transferring their |egal custody to the
Depart nent .

18 Hamin disputes the court's conclusion that she "totally" failed to
comply with provisions of the treatnment plan and that it was highly unlikely
that she could or would renedy her problens within a reasonabl e anmount of
time. She submitted records of counseling she i ndependently obtained in
Wom ng. However, those records indicate that the counseling Ham in sought
in Wom ng rel ated al nost exclusively to issues between her and her
boyfriend. The record also contains a letter fromHamin's Wom ng
caseworker stating that Hamlin had stopped attendi ng parenting classes in
Sept enber 1996. Two letters fromagencies in Wonm ng state that Hamin did
not conpl ete anger managenent classes and that she attended a battered
women' s support group only one or two times.

19 Hamlin also disputes the court's conclusion that she abandoned her
children by failing to have any contact with themfrom May 1996 to June
1997. This apparently relates to her allegation that her rights should not be
term nat ed because any evidence to that effect relates to donmestic abuse she
suffered at the hands of her forner husband, the children's father. However,
she does not el aborate upon that claim and the evidence does not support the
statenent that her problens parenting her children were due solely to abuse
she suffered at the hands of their father.

20 The only contact Hamin initiated with her children from Wom ng--phone call s--
term nat ed when her sister stopped accepting collect calls from

her after she called irregularly and insisted on having her boyfriend participate
in the calls. The Montana caseworker testified that he wote to Hamin in
January 1997 concerni ng acceptabl e conditions and scheduling of phone calls
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fromher to her children, but Hamin did not respond to his letter. The
children's counselor testified that the children nade a vi deotape and sent it to
their nother, but they never received any response.

21 Hamin's plan for the future, as she related to the children's counsel or,
was to return to Woning, to try to see the children every six nonths, and to
resune her tel ephone contact with them Twenty nonths after the children
wer e decl ared youths in need of care, she did not have a residence |arge
enough to acconmodate four children, and she had not arranged for the
children to visit her in Wom ng. Hanlin had not conpl eted her treatnent
pl an and had in fact been out of contact with her children for the majority of
time since her treatnent plan was initiated. Hanmlin's position is that she needs
nore time to get her life in order. However, the evidence clearly established
that, for their enotional health, these children need finality of placenment now.

22 Hamin cites the goal set forth at 41-3-101(1)(d), MCA, of preserving
the unity and welfare of the famly whenever possible. After review ng the
record, we conclude that goal has been forwarded by the recomrendati on of
the District Court that the children be placed with their aunt and uncle and the
provisions regarding visitation by the parents.

23 We hold that the District Court did not abuse its discretion in determ ning
that to protect the welfare of J.H, RH, D.H, and R H, their custody
shoul d be transferred to the Departnent. W therefore affirmthe decision of
the District Court.

IS J. A TURNAGE

We concur:

/'S  KARLA M GRAY

/S W WLLI AM LEAPHART
/'S JAMES C. NELSON

/'S TERRY N TRI EVEI LER
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