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1 In June 1995, Sutey O | Conpany, Inc., filed a petition for a wit of
certiorari in the District Court for the Third Judicial District in Anaconda- Deer
Lodge County, asking that the court review the Anaconda-Deer Lodge County
Pl anni ng Board's and the Anaconda Deer Lodge County Board of Adjustnent's
denial of Sutey Gl's application for a special use permit. The District Court
issued a wit of certiorari, and on July 3, 1997, issued an opinion and order
affirmng the denial of Sutey Gl's special use permt. It is fromthe court's
July 3, 1997, order that Sutey Ol presently appeals. For the reasons stated
bel ow, we affirm

2 The sol e dispositive issue on appeal is whether the District Court

abused its discretion in concluding that the Board of Adjustnent did not abuse

its discretion in denying Sutey Gl's application for a special use permt.
FACTUAL AND PROCEDURAL BACKGROUND

3 Sutey G| owns a business establishnment known as the Thriftway Super

Stop #7, located in Anaconda, Montana. |In early 1994, David Sutey, the

president of Sutey OI, becane interested in expanding his business by adding

a roomwi th four or five ganbling machi nes. Sutey contacted the Anaconda-Deer Lodge
County Pl anni ng Departnent, and spoke with permt official Scott

H. Hurley about the possibility of adding ganbling machines to his

establ i shment. The record indicates that the two did not, however, discuss the
possibility that Sutey m ght seek a beer and w ne |icense.

4 On April 5, 1994, Hurley wote to Sutey and advi sed him "t hat

Thriftway Super Stops would not be required to file for and obtain a speci al
use permt for the establishnment of ganbling machi nes” because the
"establishnment is deened as an expansion of an existing retail and service
use." Although Hurley did not specifically address the possibility that Sutey
m ght be required to obtain a special use permit were he to seek a beer and
wi ne license, Hurley did note that Thriftway woul d have to adhere to "al
county and state requirenents . . . before the commencenent of any type of
construction.”

5 Sut ey obtained a building permt and began renodeling his facility. On
January 9, 1995, Sutey submtted an application to the State Liquor Division
for a retail on-prem ses consunption beer and wine license. |In March 1995,
the State Liquor Division notified Anaconda-Deer Lodge County of Sutey's
application to provide the county with "the opportunity to eval uate whether the
applicant has net all |aws and ordi nances your office is responsible for
regulating.” It was upon receipt of this notice that the Anaconda-Deer Lodge
County Planning Departnent first |earned that the expansi on proposed by
Sutey would not only include ganbling machi nes, but would al so invol ve the
i ssuance of a retail on-prem ses consunption beer and wi ne |icense.

6 On March 20, 1995, Janes Manning, the Planning Director of
Anaconda- Deer Lodge County, advised the State Liquor Division that the
county "would strongly protest the issuance of a on-prem se |icense for
Thriftway Super Stop of Anaconda #7." Manni ng expl ained that "an on-prem se
consunption license for this |ocation would constitute a change in use
for the prem ses,” and that "to be in conpliance with Zoning regul ations, a
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Special Use Permit would need to be approved by the Planning Board." Sutey
received a copy of Manning's letter, and filed an application for a special use
permt wth Anaconda- Deer Lodge County on March 30, 1995.

7 On April 20, 1995, the Anaconda-Deer Lodge County Pl anni ng Board

held a public hearing to address Sutey G |'s application for a special use
permt. Follow ng public comment, the Planning Board denied Sutey Ol's
application. On April 21, 1995 Manning wote a letter to Sutey G I,

expl aining that the Planning Board had denied its application for a special use
permt, and advising it of its right to appeal to the Anaconda-Deer Lodge
County Board of Adjustnment. Sutey O pursued an appeal, and on May 17

1995, the Board of Adjustnment held a public hearing during which it voted to
uphol d the Pl anni ng Board's deci sion.

8 On June 7, 1995, Sutey Ol filed a petition for a wit of certiorari in
District Court, asking that the court review the Planning Board' s and the Board
of Adjustnent's denial of its application for a special use permt. The District
Court issued a wit of certiorari on October 11, 1995. On Novenber 25, 1996,
following review of the record and oral argunent, the court issued an opinion
rejecting Sutey G |'s equitable estoppel argunent, but remanding the case "to
the Planning Board for determ nation of the basis for denial of Petitioner's
Special Use Permt."

9 The Pl anni ng Board net on Decenber 2, 1996, and explained its

"reason for denying the Special Use Permt for Sutey G|, Thriftway West, to
acquire an on-prem se beer/wine license, is that it would be inconpatible to
nei ghboring | and which is designated single famly residential |land use.” On
July 3, 1997, the District Court issued a second opinion and order in which it
affirmed the Pl anning Board's denial of Sutey Ql's application for a speci al
use permt.

STANDARD OF REVI EW

10 Pursuant to 27-25-102(2), MCA, the district court may grant a wit
of certiorari, or wit of review
when a | ower tribunal, board, or officer exercising judicial
functions has exceeded the jurisdiction of the tribunal, board, or
officer and there is no appeal or, in the judgnent of the court,
any plain, speedy, and adequate renedy.

11 Odinarily, the district court's scope of review upon a wit of certiorari
"“cannot be extended further than to determ ne whether the inferior tribunal,
board, or officer has regularly pursued the authority of such tribunal, board,
or officer." Section 27-25-303, MCA. In a case involving an appeal froma
deci sion by the Board of Adjustnent, however, 76-2- 327, MCA, provides
the district court with a broader scope of review than that generally avail able
upon a wit of certiorari. For exanple, 76-2-327, MCA, provides, in
pertinent part, as follows:

(1) Any person or persons, jointly or severally, aggrieved
by any decision of the board of adjustnment or any taxpayer or
any officer, departnent, board, or bureau of the nunicipality
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may present to a court of record a petition, duly verified, setting
forth that such decisionis illegal, in whole or in part, specifying
the grounds of the illegality.

(2) Upon the presentation of such petition, the court
may allow a wit of certiorari directed to the board of
adjustnment to revi ew such decision of the board of adjustnent

(3) If, upon the hearing, it shall appear to the court
that testinony is necessary for the proper disposition of the
matter, it may take evidence or appoint a referee to take such
evidence as it may direct and report the sane to the court with
his findings of fact and concl usions of |aw, which shal
constitute a part of the proceedi ngs upon which the
determ nation of the court shall be nade.

(4) The court may reverse or affirm wholly or partly,
or may nodi fy the decision brought up for review

12 Al though 76-2-327, MCA, contenplates relief by certiorari, it
si mul taneously authorizes the reviewing court to hold a hearing and reverse,

affirm or nodify a decision nmade by the Board of Adjustnment. In so doing,
76-2-327, MCA, clearly provides the district court with a broader scope of
review than that generally available upon a wit of certiorari. See Bryant

Devel opment Ass'n v. Dagel (1975), 166 Mont. 252, 257, 531 P.2d 1320, 1323
(interpreting identical |anguage in 16-1706, RCM (1947)). Thus, the District
Court in this case was bound to review the Board of Adjustnent's decision for
an abuse of discretion.

13 Having identified the standard by which the District Court is bound to
review the Board of Adjustment's decision, we nust now deternine the
standard by which we are bound to review the District Court's decision. 1In so
doing, we turn first to the terns of 76-2-327, MCA, which specifically
enpower the district court to "take evidence" if "necessary for the proper
di sposition of the matter." |In Lanbros v. Board of Adjustnment of M ssoul a
(1969), 153 Mont. 20, 26, 452 P.2d 398, 401, we held that "upon review of a
determ nation by a district court where it is hearing a petition for variance and
takes additional testinony the question for this Court to determ ne is whether
the court conmtted an abuse of discretion.” |Indeed, in cases where the
district court exercises its statutory option to take additional evidence, we have
consistently reviewed the district court's decision for an abuse of discretion
and to determ ne whether that decision is supported by substantial evidence.

See, e.g., Wiistler v. Burlington Northern RR Co. (1987), 228 Mnt. 150,

155, 741 P.2d 422, 425 (noting that district court "received evidence indicating
that the decision itself was reasonable,” and holding the district court's
concl usi on was "supported by substantial, credible evidence"); Cutone v.
Anaconda Deer Lodge (1980), 187 Mont. 515, 518, 610 P.2d 691, 693 (where
district court "allowed the appellant a full hearing and testinony was

i ntroduced by both parties,” we reviewed the court's decision for an abuse of
di scretion).

14 In the present case, review of the record indicates that the District Court
did not take any additional w tness testinony during the oral argunment held on
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Sept ember 18, 1996. Although the court did not take any additional evidence

during the parties' oral argunent, the parties did supplenent the record with

affidavits fromDavid Sutey and Brian Bossard. Because the District Court

exercised its statutory option and took additional evidence before nmaking its

decision, we review the District Court's decision for an abuse of discretion.
DI SCUSSI ON

15 Didthe District Court abuse its discretion in concluding the Board of
Adj ustment did not abuse its discretion in denying Sutey Ol's application for
a special use permt?

16 On appeal, Sutey G| argues the District Court erred in uphol ding the
Board of Adjustnent's decision on several grounds. Sutey G| first argues that,
pursuant to Chapter XIl of the Anaconda- Deer Lodge County Devel opnent
Permt System its proposed ganming facility was a permtted use, and it was
thus not required to obtain a special use permt. Even assuming it were
required to secure a special use permt, however, Sutey Q| argues the D strict
Court erred in affirm ng the Board of Adjustnent's decision in the absence of
any evidence that the proposed expansion would naterially or adversely
i npact any of the zoning regulation criteria set forth in 76-2-304, MCA, and
recogni zed by this Court in Lowe v. Cty of Mssoula (1974), 165 Mont. 38,

41, 515 P.2d 551, 552-53. Finally, Sutey G| argues Anaconda-Deer Lodge
County was equitably estopped fromdenying Sutey Ql's application in |ight
of permt official Hurley's initial opinion that Sutey G| "would not be required
to file for and obtain a special use permt for the establishnent of ganbling
machi nes."” Based on the foregoing, Sutey Ol argues the District Court erred
in affirmng the Board of Adjustnent's denial of its application for a specia
use permt.
A Necessity of special use permt

17 As noted, Sutey O first argues the provisions of the Anaconda- Deer

Lodge County Devel opnent Permt Systemdid not require that it obtain a
special use permt in this case. Sutey G| points specifically to Chapter X I of
the County's Devel opment Permit System which governs devel opnent in the

H ghway Commercial Devel opnment District in which Sutey G1l's Thriftway
Super Store is located. Sutey Ol argues that the expansion it proposed
constituted a permtted use pursuant to the provisions of Chapter Xil, and
asserts it was thus not required to obtain a special use permt. Because it did
not need a special use permt, Sutey Q| argues, that the Pl anning Board
subsequently denied its application "should have no | egal effect upon M.
Sutey's right to operate a gam ng room and acquire an on-prem se beer and
wi ne license at his present commercial |ocation.”

18 1In response, respondents note that Sutey Ol did not appeal the

Devel opment Permt System administrator's decision to require a special use
permt in this case, but instead "agreed to follow the process and subnitted an
application for a special use permt." Respondents assert that, because Sutey
Ol did not appeal fromthe Devel opment Permt System administrator's
decision requiring that it obtain a special use permt, Sutey Ol failed to
exhaust its administrative remedies on this issue.
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19 Neither the District Court's initial order remanding this case to the

Pl anni ng Board, nor its final decision affirm ng the Board of Adjustnent's
deci sion contain a discussion regarding the propriety of the Devel opnent
Permt System adm nistrator's decision requiring that Sutey Ol obtain a
special use permt to proceed with its proposed expansion. Moreover,

nowhere does Sutey O dispute the respondents' assertion that it failed to
exhaust its admi nistrative remedies and is thus precluded from objecting on
appeal to the requirenent that it secure a special use permt. In light of the
foregoing, we decline to address Sutey G |l's argunent that it should not have
been required to secure a special use permt under the circunstances of this
case.

B. Revi ew of Pl anni ng Board and Board of Adjustnent decisions

20 Sutey Ol next argues the District Court erred in affirmng the Board of
Adj ustment' s decision denying its application for a special use permt because
there existed no evidence that the proposed expansion would materially or
adversely inpact any of the statutory zoning regulation criteria set forth in
76-2-304, MCA, and recognized by this Court in Lowe, 165 Mont. at 41, 515
P.2d at 552-53.

21 Sutey G| argues it was incunbent upon the Planning Board, in making
its decision regarding Sutey Ql's application for a special use permt, to
consi der and conply with the follow ng statutory provisions:

76-2-304. Purposes of zoning. (1) Such regul ations shall be
made in accordance with a conprehensive plan and designed to
| essen congestion in the streets; to secure safety fromfire, panic,
and ot her dangers; to pronote health and the general welfare; to
provi de adequate light and air; to prevent the overcrowdi ng of
| and; to avoid undue concentration of population; to facilitate
t he adequate provision of transportation, water, sewerage,
school s, parks, and other public requirenents.

(2) Such regulation shall be nade with reasonable
consi deration, anong other things, to the character of the district
and its peculiar suitability for particular uses and with a view to
conserving the value of buildings and encouragi ng the nost
appropriate use of |and throughout such nmunicipality.

22 Relying on our decision in Lowe, Sutey Q| argues the Planning Board
was conpelled to consider and conply with the criteria set forth in 76-2- 304, MCA
in making its decision regarding Sutey G l's application for a
special use permit. In Lowe, we concluded the district court had abused its

di scretion in upholding a decision by the Mssoula City Council to adopt a
rezoni ng ordi nance. Lowe, 165 Mont. at 41, 525 P.2d at 553. 1In so

concl udi ng, we considered the twelve criteria set forth in 76-2- 304, MCA,

and held the factual information upon which the Mssoula City Council had

relied in adopting the rezoning ordi nance at issue was so |lacking, that its
action, as well as that of the district court, constituted an abuse of discretion.
Lowe, 165 Mont. at 41, 525 P.2d at 553.

23 In the present case, Sutey Ol argues the Planning Board' s decision to
deny Sutey Ql's application for a special use permt on the grounds that the
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proposed use "woul d be inconpatible to neighboring | and which is designated
single famly residential |and use,"” does not take into account the statutory
criteria set forth in 76-2-304, MCA. Sutey QG| asserts "[t]here has been
absolutely no evidence that the operation of on-prem ses ganbling of the type
that was to be used in this convenience store would materially or adversely

i npact any of those mandatory criteria outlined in 76-2-304, MCA." In |ight
of the foregoing, Sutey QG| suggests, the Planning Board abused its discretion
in denying Sutey Ol's application for a special use permt and the District
Court erred in affirm ng the Board' s deci sion.

24 Upon remand, the Pl anning Board explained that it was denyi ng Sutey

O 1l's application because the proposed expansion "would be inconpatible to

nei ghboring | and which is designated single famly residential |and use."

Mor eover, the Planning Board noted that "[t]he Public Hearing, held on Apri

20, 1995, clearly indicated that the adjoining neighborhood did believe that the
beer/w ne |icense woul d have a detrinental inmpact on the nei ghborhood

designated for single famly residential."

25 As discussed above, we review the District Court's order uphol ding the
Board of Adjustnent's decision for an abuse of discretion. Lanbros, 153
Mont. at 26, 452 P.2d at 401. 1In its order affirm ng the Board of Adjustnent's
decision, the District Court rejected Sutey GO l's argunent that it was necessary
for the Planning Board to specifically evaluate each of the twelve criteria set
forth in 76-2-304, MCA, before naking a decision with respect to Sutey
Ol's application. Instead, the court noted that the Planning Board had acted
in accordance with the terns of its authority pursuant to the Anaconda- Deer
Lodge County Devel opnent Permit System which provides in pertinent part
t hat :

The purpose of the special use permt procedure is to inplenent

the plan by requiring intensive public review of any

devel opnent that may have a significant inpact on the

| andscape setting, neighboring | and uses, or public facilities and

services, and requiring that such devel opnments conply with

performance standards designed to assure their conpatibility

with the | andscape setting, neighboring | and uses, and the

capacity of public facilities and services.

26 By its terns, the County's Devel opnent Permt Systemrequired that the
Pl anni ng Board ensure that proposed devel opnents "conply with perfornmance
standards designed to assure their conpatibility with . . . neighboring |and
uses.” In denying Sutey Ql's application on the grounds of inconpatibility
wi th neighboring | and use, the Planning Board was thus acting within its
authority pursuant to the express terns of the County's Devel opnent Permt
System

27 In its order upholding the Board of Adjustnent's decision, the District
Court inproperly identified its scope of review as that traditionally avail able
upon a wit of certiorari, and thus primarily discussed the question of whether
the Pl anning Board had acted legally and within its jurisdiction in denying
Sutey Ql's application for a special use permt. Although the court set forth
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the incorrect standard of review, it neverthel ess concluded that the Planning
Board "had sufficient information upon which to base its denial of Petitioner's
Special Use Permit." That the court so concluded indicates it additionally
revi ewed the Pl anning Board's decision for an abuse of discretion.

28 Although the District Court did not discuss the basis for its

determ nation that the Planning Board had sufficient informati on upon which
to base its decision, review of the record indicates the court did not abuse its
di scretion in so concluding. Mre specifically, the mnutes fromthe Pl anni ng
Board's April 20, 1995, public neeting chronicle testinony froma nunber of
citizens concerned about the inpact of the proposed expansion. For exanple,
citizens voiced concerns regarding property values, increased traffic, parking
problens, and raising their children in the vicinity of an establishnment |icensed
to serve al coholic beverages. Having reviewed the record, we conclude the
District Court did not err in holding the Planning Board had sufficient
evi dence before it upon which it could base its decision denying Sutey G l's
application for a special use permt. Accordingly, we hold the District Court
did not abuse its discretion in upholding the Board of Adjustnent's deci sion.

C. Equi t abl e est oppel

29 Sutey QI points to the District Court's Novenber 25, 1996, order and
argues the court erred in concludi ng Anaconda-Deer Lodge County was not

equi tably estopped fromdenying Sutey G 1l's request for gam ng machines in
light of permt official Hurley's initial opinion that Sutey G| "would not be
required to file for and obtain a special use permt for the establishnment of
ganbl i ng machi nes. "

30 Respondents, in contrast, argue that the District Court's review upon a
wit of certiorari "cannot be extended further than to determ ne whet her the
inferior tribunal, board, or officer has regularly pursued the authority of such
tribunal, board, or officer." Section 27-25-303, MCA. Respondents thus
assert that "equitable estoppel is not an available renmedy” in light of the
limted scope of review available pursuant to a wit of certiorari.

31 Having already recogni zed that the scope of review avail abl e upon an

appeal from a decision by the Board of Adjustnent is broader than that
general ly avail able upon a wit of certiorari, we will turn to the nerits of Sutey
Gl's argunent.

32 Inits Novenber 25, 1996, order, the District Court held that, were it "to
consi der equitable estoppel, it would find in favor of Respondent."™ Mbre
specifically, the court determned that Sutey G| had failed to denonstrate
"conduct, acts, |anguage, or silence anmounting to a representation or a
conceal nent of material facts,” and had thus failed to denonstrate the first
el ement of equitable estoppel.

33 In Dagel v. City of Geat Falls (1991), 250 Mont. 224, 234, 819 P.2d

186, 192, we indeed recognized that one of the six essential elenents of

equi tabl e estoppel is that "there nust be conduct, acts, |anguage, or silence
anounting to a representation or a conceal nent of material facts.” 1In the
present case, although Hurley initially advised Sutey G| that it "would not be
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required to file for and obtain a special use permit for the establishnent of
ganbl i ng machi nes,"” he also instructed Sutey G| to adhere to "all county and

state requirenents . . . before the commencenent of any type of construction.”
Moreover, as the District Court noted, "there is nothing in the record about
beer or wi ne on-prem ses consunption until March of 1995." Based on the

foregoing, we hold, as did the District Court, that "[t]he record does not reveal
any conduct, act, |anguage, or silence on the part of Anaconda-Deer Lodge
County which would lend itself to estoppel.”

34 Affirned.
/S JIMREQN ER
We Concur:
/'S KARLA M GRAY
/'S WLLIAM E. HUNT, SR
/'SI  TERRY N. TRI EVEI LER
/S W WLLI AM LEAPHART
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