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Justice Terry N. Trieweiler delivered the opinion of the Court.

11 The petitioner, Geat Falls Tribune Conpany, Inc., filed a petition in

the District Court for the First Judicial District in Lewis and Cark County in
which it sought an order restraining the respondent, Rick Day, as Director of
the Departnment of Corrections for the State of Mntana, from excl uding

menbers of the public fromneetings of the Departnent's Private Prison
Screeni ng and Evaluation Conmttee. The District Court held that neither the
petitioner nor other menbers of the public had a right to observe the

del i berations of the commttee during the negotiation phase of its work, but
that once its negotiations had been conpleted, the process by which it arrives
at its conclusions nust be open to public observation. Both the Tribune and
the Departnent of Corrections appeal fromthe District Court's order. W
reverse that part of the District Court order which excludes the petitioner and
ot her menbers of the public fromthe conmttee' s deliberations.

12 The issue on appeal is whether 8§ 18-4-304, MCA, as applied by the
Director of the Departnent of Corrections to the facts in this case, violates
Article Il, Section 9, of the Montana Constitution, which guarantees to the
peopl e of Montana the right to exam ne docunents and observe deli berations
of all public bodies or agencies of state governnent.

FACTUAL BACKGROUND

13 In 1997, the Montana Legi sl ature enacted 88 53-30-601 to -611, MCA,

whi ch authorize the Departnment of Corrections to contract for the private
operation of correctional facilities in Montana. Section 53-30-605, MCA,

requires that, prior to contracting for services with a private correctiona
facility, the Departnment nust publish a request for proposals which "nust

i ncl ude a description of the |ong-range correctional needs, objectives, and

goal s of the departnent and the state.” That statute also provides a detailed |ist
of the information that each proposal nust i nclude.

14 On Decenber 1, 1997, the Departnent published a Request for

Proposal (RFP) for the devel opnent and operation of a 500-bed private, adult
mal e prison facility pursuant to § 18-4-304, MCA, 88 53-30-601 to -611,

MCA, and § 2.5.602, ARM The RFP also stated, at paragraph 1.1.4.2, that
"[p]rior to award of contract, proposal information submtted in response to
this RFP wil|l be disclosed only to the persons participating in the eval uation
or contracting process. The proposals will not be publicly opened.” This
provision of the RFP reflected the requirenments of 8§ 18-4-304(4), MCA, and

8§ 2.5.602, ARM Section 18-4-304(4), MCA is part of the Mntana

Procurenent Act which was enacted by the Legislature in 1983. Section 18-4-302,
MCA, provides that all state contracts for services nust be awarded by

a selection process provided for in the Procurenent Act. Section 18-4-303,
MCA, provides for awards follow ng conpetitive seal ed bidding, and § 18-4-304,
MCA, provides for awards foll owi ng conpetitive seal ed proposals.

Subpar agraph (4) of that statute provides as follows:

Proposal s nmust be opened so as to avoid disclosure of contents to
conpeting offerors during the process of negotiation. A register of proposals
nmust be prepared in accordance with rul es adopted by the departnent and nust
be open for public inspection after contract award. After the contract is
execut ed, proposal docunents nay be inspected by the public, subject to the
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[imtations of the Uniform Trade Secrets Act, Title 30, chapter 14, part 4.

Section 18-4-304(4), MCA

15 In response to the Departnent's RFP, five private conpanies submtted proposals
for

construction of a private correctional facility in Montana. Rick Day, Director of

t he

Departnment of Corrections, appointed a twenty-one-nenber commttee to reviewthe
proposal s, evaluate them and make reconmendati ons to hi mregardi ng which conpany to
sel ect .

16 At the committee's orientation neeting on March 16, 1998, Day instructed the
conmttee that:

Qur goal is to select a new nenber of our partnership, a private prison
contractor, through a neutral and objective process -- a process which provides
the best opportunity for Montana to obtain the nost effective, professional,
publ i c safety-conscious, efficient prison service and which al so provides
evi dence of strong |ocal support.

This brings us to why we are here today. Each of you have been
assigned to this extrenely inportant commttee. Your task will be to critically
eval uat e each submi ssion. Wile perform ng your other jobs some of you
must be prepared to nmake this assignnent a three-or four-nonth priority.

State | aw requires that proposals be opened in a nmanner that avoids
di scl osure of contents to conpeting offerors, and prohibits the discussion of
proposal s which m ght reveal information to conpeting offerors (8§ 18-4-304,
MCA). Wiat this neans is that your work, evaluation, scoring and di scussion
is at this time confidential. Consequently, you cannot discuss this information
with parties outside of this conmttee. |In fact, if you are contacted you nust
advi se the party that you cannot discuss the proposal infornmation and you nust
i medi ately report this contact and any contact which may potentially
i nfluence the process to the Director's Ofice. Although sonmetines difficult
to understand, this process is designed by | aw and recogni zes the proposers
| egiti mate expectation of privacy in their proposals. Once the contract is
signed the proposals and rel ated docunents are open to public inspection.

The work you do will have a lasting effect on Montana corrections
well into the next century.

(Enphasi s added.)

17 The Great Falls Tribune, Inc., is a daily newspaper circul ated throughout the
state of

Montana with its headquarters in Geat Falls. On April 3, 1998, it petitioned the
District

Court to restrain Day and the Departnent's conmttee fromholding its neetings in
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private

and to require that all papers associated with the nmeetings be open to public

i nspection. The

Tri bune alleged that Day's directive to the conmttee that its work be done
privately violates

its rights guaranteed by Article Il, Section 9, of the Mintana Constitution, by
denying it the

right to observe deliberations and exam ne docunents of a public body.

18 In response, the Departnent contended that the public's right to observe the
comrittee's deliberations and review its records, including proposals, was

out wei ghed by t he

five vendors' rights to privacy in the information they had submtted. The

Depart nent

contended that the proposals submtted by the five vendors included trade secrets and
proprietary information and that the conmttee could not evaluate those proposals in
public

wi t hout revealing that information.

19 Following a hearing at which a reporter for the Tribune, two state officials,
and three

representatives fromthe private vendors testified, the District Court held that
while the five

vendors had no reasonabl e expectation of privacy after a contract has been awarded,
t hey do

have a reasonabl e expectation that their proposals will be kept confidential during
t he

negoti ation process. Wthout further analysis of the vendors' privacy interest, as
opposed to

the public's interest in open governnment, the District Court then concl uded that
during the

negoti ati on phase of the conmttee's work the commttee nmay do its work privately
and deny

the public access to the vendors' proposals. The District Court al so concl uded,
however, that

once the negotiations anong the Departnent and the five vendors have been conpl et ed,
t he

Departnent nmust open that part of the commttee's deliberations which relate to its
anal ysi s

of the proposals to public observation and nmake the vendors' proposals avail able for
public

i nspection, subject to a trade secret exception. The District Court held that to

t he extent

8 18-4-304, MCA, prohibited public observation or disclosure after negotiations have
cone

to an end, it is unconstitutional.

110 The Tri bune appeals that part of the District Court's order which allows the
Departnment to conduct negotiations in private. The Departnent appeals that part of
t he

District Court's order which opened its deliberations to public inspection prior to
the tine
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that a contract is awarded.
DI SCUSSI ON

111 Does 8§ 18-4-304, MCA, as applied by the Director of the Departnent of
Corrections

to the facts in this case, violate Article Il, Section 9, of the Mntana
Constitution, which

guarantees to the people of Montana the right to exam ne docunents and observe
del i berations of all public bodies or agencies of state government?

112 Whether 8§ 18-4-304, MCA, as applied to the facts in this case, is
constitutional is a

guestion of law. W review a district court's conclusion of |law to determ ne
whether it is

correct. See State v. Small (1996), 279 Mont. 113, 116, 926 P.2d 1376, 1378.

113 Furthernore,
[t]he constitutionality of a legislative enactnent is prima facie presuned, and
every intendnent in its favor will be presuned, unless its unconstitutionality
appears beyond a reasonable doubt. State ex rel. MIls v. D xon (1923), 66
Mont. 76, 84, 213 P. 227, 229. The question of constitutionality is not
whet her it is possible to condemm, but whether it is possible to uphold the
| egi sl ative action which will not be declared invalid unless it conflicts with
t he
constitution, in the judgnent of the court, beyond a reasonabl e doubt.

Fal l on County v. State (1988), 231 Mont. 443, 445-46, 753 P.2d 338, 339-40.

114 The Tribune's petition is based on its asserted right to exam ne the docunents
and
observe the deliberations of public bodies. Article Il, Section 9, of the Mntana
Constitution, provides:
No person shall be deprived of the right to exam ne docunents or to
observe the deliberations of all public bodies or agencies of state governnent
and its subdivisions, except in cases in which the demand of i ndividual privacy
clearly exceeds the nerits of public disclosure.

115 The Departnent's objection to the Tribune's inspection of its private prison
proposal s

and to the observation of its commttee neetings is based on the aforenenti oned
provi si on

in 8§ 18-4-304, MCA, which provides that the contents of proposals are not to be

di scl osed

during the negotiation process, but only after a contract has been executed. The
Depart nent

al so contends that the proposals include trade secrets and proprietary information
i n which

the vendors who submtted the proposals have an actual and reasonabl e expectation of
privacy, and that on bal ance, that privacy interest is greater than the public's

i nterest
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in the inspection of those docunents.

116 Al though this controversy was submtted to the District Court on the assunption
t hat

the Departnent's committee is a public body or agency, and on the further assunption
t hat

the proposals are docunments of a public body, the Departnent has argued, for the
first tine

on appeal, that its conmttee may, in fact, not be a public body to which Article

1, Section 9,

applies. Wile normally we woul d not consider an argunent nmade for the first tine on
appeal, the logical first step in our analysis is to determ ne whether, in fact,

this claim

i nvol ves a public body or agency to which Article Il, Section 9, would apply. For

t hat

pur pose, we need | ook no further than the definitions provided by the Mntana

Pr ocur enent

Act, and our recent decision in Conmon Cause v. Statutory Commttee (1994), 263 Mont.
324, 868 P.2d 604. Article Il, Section 9, applies, by its terns, to agencies of
state

governnment. "Governnental body" is defined at § 18-4-123(11), MCA, as "a

depart nent

commttee . . . or other entity, instrunentality, or official of the executive,

| egi sl ative,

or judicial branch of this state .

117 Pursuant to 8§ 2-15-104, MCA, the Departnment is part of the executive branch of
governnent. The screening and eval uation comnmttee is, therefore, a commttee of the
executive branch of governnent, and a "governnental body" for purposes of
procur emnent .
Since the conmttee has been defined by the Legislature as a "governnental body," it
necessarily follows that it is an agency of state government to which Article I,
Section 9,
applies. This conclusion is consistent with our recent decision in Common Cause,
where we
held that the conmttee established to recommend candi dates for the office of
Conmmi ssi oner
of Political Practices is a "public or governnental body." W anal ogized to
deci si onal | aw
fromthe state of M chigan which concluded that an advisory commttee appointed to
assi st
in the selection of a university president was a "public body" for purposes of that
state's open neetings act. W stated:
Moreover, in a factually simlar case, the Mchigan Suprenme Court
determ ned that a selection comrittee and its advisory subconmm ttees
organi zed to select a university president were "public bodies" under
M chi gan's Open Meetings Act. Boot h Newspapers v. University of M chigan
(Mch. 1993), 507 N. W2d 422, 429. The M chigan definition of "public
body" focused on the entity's ability to exercise governnental or proprietary
aut hority. The M chigan Suprene Court held that the selection of a public
university president constituted the exercise of governnental authority
regardl ess of whether the authority was exerci sed by the nom nating
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comm ttee, the board or even the advisory subconmittees. Booth, 507 N W 2d

at 429. The sane reasoning applies to the selection of the Comm ssioner in
Mont ana. The "public or governmental” nature of the Commttee' s purpose
i s obvious. Further, the Commttee is created and organi zed by state statute

to performits governnental function.

Common Cause, 263 Mont. at 331, 868 P.2d at 608 (enphasis added).

118 The Departnment contends that Common Cause is distinguishable fromthis case on
t he

basis that the commttee with which that case was concerned was established by
statute and

that the Departnent's commttee was not established in that fashion. However, the
Departnment m sses the point of the Cormon Cause decision. That decision was not
based

upon the statutory authority for the commttee. That decision was based on the
"public or

governnental " nature of the commttee's responsibilities. W conclude that the
comm ttee

establi shed by the Departnment to screen proposals for the construction of a private
prison

al so i nvol ves governnental responsibility, and that based on not only the definition
fromthe

Mont ana Procurenent Act, but our reasoning in Conmmon Cause, the conmttee does
constitute a public body and an agency of state governnent.

119 Furthernore, we conclude that the proposals submtted by private vendors to the
Departnent's screening and eval uation commttee are docunents of a public body or
agency

within the neaning of Article Il, Section 9. Section 18-4-126(1), MCA (also part of
t he

Mont ana Procurenent Act), provides that "[p]rocurenent information is a public
witing and

nmust be available to the public as provided in 2-6-102 and 18-4-304." Section 2-6-
102

provi des that every citizen has a right to inspect public witings of the state.

120 Havi ng concl uded that the Departnent’'s screening and evaluation commttee is a
public body and that the proposals which were submtted to it are public witings to
whi ch

Article Il, Section 9, is applicable, we nust next consider whether there is sone
exception

to the public's right to observe the commttee's deliberations and inspect its
records. The

only exception provided for by the plain | anguage of Article Il, Section 9, arises
when "t he

demand of individual privacy clearly exceeds the nerits of public disclosure.” W
have

established the following test to determ ne whether there is a privacy interest
whi ch nust be
consi der ed:

This Court applies a two-part test to determ ne whether a person has a
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constitutionally protected privacy interest: whether the person involved had a
subj ective or actual expection of privacy and whether society is willing to
recogni ze that expectation as reasonabl e.

M ssoulian v. Board of Regents (1984), 207 Mont. 513, 522, 675 P.2d 962, 967.

121 We have previously held that corporations do have an interest in privacy
protected by

the Montana Constitution, and that a governnental agency can assert that right on
behal f of

the private interest. See Belth v. Bennett (1987), 227 Mnt. 341, 345, 740 P.2d
638, 641.

22 The question in this case is whether the private vendors who submtted
proposal s had

an actual expectation that all of the information in those proposals woul d be kept
confidential. The Departnent contends that there was an actual expectation of
privacy based

on the assurances given in paragraph 1.1.4.2 of its RFP and the RFP' s reference in
par agr aph

1.1.4.1 to 8§ 18-4-304, MCA, and § 2.5.602, ARM

123 The Tribune contends that there could have been no actual expectation of privacy
based on either the assurances in the RFP or the statutory or regulatory provisions
relied

upon. The Tribune points out that the RFP, 8§ 18-4-304, MCA, and 8 2.5.602, ARM all
provide for ultimte disclosure of the proposal's contents once a contract has been
execut ed,

W th the exception of trade secret information. The Tribune concedes that pursuant
to

8§ 18-4-304, MCA, and our prior decision in Muntain States Tel ephone & Tel egraph Co.
v. Departnent of Public Service Regulation (1981), 194 Mont. 277, 634 P.2d 181, the
vendors do have a privacy interest in legitinmate trade secrets which are an
exception to the

public disclosure requirenments of Article Il, Section 9, but that based on the
Departnent's

own representations to the vendors, they had no other expectation of privacy in the
i nformation included in their proposals.

124 The record in this case includes testinony fromtwo state officials and three
representatives fromvendors who had submtted proposals. This testinony
denonstrates the

actual reasons for excluding the public fromthe conmttee' s neetings and the
vendors' actua

expectations regarding ultimate disclosure of the proposals they submtted.

125 Sheryl Modtl is a Bureau Chief in the Purchasing Bureau for the Departnent of
Adm nistration, and in that capacity works in the procurenment process. She
testified that it

is inportant to the RFP process that the contents of proposals not be publicly
scrutini zed
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until the State can conplete its negotiation process. She explained that it is
i mportant that

conpetitors not know what one anot her have proposed if the State is going to get
"t he best

deal." She felt that if the process was open, the State would not be able to
negoti ate

effectively. She conceded, however, that at the end of the negotiation process,
after a vendor

is chosen and a contract executed, the information included in the proposals would
be open

to public inspection, except for trade secrets or other proprietary information.

126 Janie Winderwal d is the Contract Manager for the Departnent of Corrections, and
in that capacity prepared the Departnent's request for proposal. She testified that
five

conpani es responded to the request and provided twenty-six volunes of material, but
t hat

she knew of only one docunment in the twenty-six volunes which had been nmarked "trade
secret." She contended that the information included in the proposals would

j eopardi ze

security at the correctional facility if made public, but also acknow edged t hat
after the

contract is executed, all the proposals, except for those parts which constitute
trade secrets

or which relate to public safety would be released to the public. She admtted that
the only

reason the eval uations cannot be opened now, rather than in the future, is that it
woul d

j eopardi ze the Departnent's ability to negotiate the best possible deal for the

t axpayers of

Mont ana.

127 Brad Wggins is the Director of Business Devel opnent for the Corrections
Corporation of Anmerica, which is one of the vendors submtting a proposal to the
Departnment. M chael Murphy represents Managenent and Trai ni ng Corporation, and
Lawr ence Barreras represents Cornell Corrections. Both of those conpanies al so
subm tted

proposals. Al three gentlenen testified before the District Court. Although they
al |

testified that they expected their proposals to be confidential during the
negoti ati on phase, none of

themtestified that their conpanies would not have submtted a proposal had they
known t hey

woul d be publicly disclosed, and all acknow edged that when they submtted their
pr oposa

they were aware that, pursuant to law in Montana, the proposal would be subject to
public

i nspection after a contract was executed.

128 1t is clear fromthe | anguage of the Departnent's RFP, the terns of § 18-4-304,
MCA,
8§ 2.5.602, ARM and the testinony of the State's w tnesses, that everyone involved
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inthis

process and, nost inportantly, the vendors who submtted proposals, had every
expectation

that the information included in the proposals, except for trade secrets or matters
related to

security, would ultimately be available for public inspection. The only question
was one of

timng, and the matter of timng was not related to the question of privacy, but
instead to the

Departnent's concern that it get the "best deal."

129 While we are in no way critical of the Departnent's determnation to get the
"best

deal " for the taxpayers of Montana, we nust al so necessarily conclude, based on the
pl ain

| anguage of Article Il, Section 9, and our prior decisions, that econom c advant age
is not a

sufficient reason for denying the public the opportunity to observe the

del i berations of public

bodi es and i nspect public docunents. Econonic advantage is not a privacy interest.

130 The State's argunent for privacy is anal ogous to the school board's argunent in

G eat

Falls Tribune v. Geat Falls Public Schools (1992), 255 Mont. 125, 841 P.2d 502. 1In

t hat

case, the Tribune sought adm ssion to a neeting of the board of trustees for the

Geat Falls

public schools at which the board intended to discuss negotiations for a new

collective

bar gai ni ng agreenent with teacher aides and library aides. The board contended that

t hey

were entitled to hold these neetings privately pursuant to 8§ 2-3-203, MCA which

provi ded

that neetings to discuss collective bargaining strategy need not be held publicly.

The

district court denied the Tribune access to the board' s neeti ngs based on the

statutory

provision. On appeal, the Tribune contended that the statutory exception was

unconstitutional, in violation

of Article Il, Section 9, because it did not relate to individual privacy, but

instead served a

public agency's interest in privacy. W agreed. W held that:
Article Il, Section 9, of the Montana Constitution is unambi guous and capabl e
of interpretation fromthe | anguage of the provision alone. Great Falls Tribune
v. District Court (1980), 186 Mont. 433, 437, 608 P.2d 116. Associ ated Press
v. Board of Education (1991), 246 Mont. 386, 804 P.2d 376. In Associated
Press, we noted Article Il, Section 9, to be "unique, clear and unequi vocal"
and hel d that:

We are precluded, by general principles of constitutiona

construction, fromresorting to extrinsic nethods of
i nterpretation.
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Associ ated Press, 246 Mont. at 391, 804 P.2d at 379.

G eat Falls Tribune, 255 Mont. at 129, 841 P.2d at 504.

131 We held that the board's asserted interest in effective collective bargaining
did not
involve a matter of individual privacy which would serve as an exception to the open
neeting
| aw and, therefore, that:
The coll ective bargaining strategy exception is an inperm ssible attenpt by the
Legi sl ature to extend the grounds upon which a neeting may be cl osed. W
concl ude that Sec. 2-3-203(4), MCA, is unconstitutional and the D strict Court
s reversed.

G eat Falls Tribune, 255 Mont. at 131, 841 P.2d at 505.

132 Likew se, the Departnment's commttee neetings have not been closed in this case
for

reasons of privacy; they have been closed to gain econom c advantage. However,
there is

no exception provided in the plain | anguage of Article Il, Section 9, for the
State's econom c

advantage. As we noted in Great Falls Tribune, a public agency's desire for privacy
does

not provide an exception to the public's constitutional right to observe its

gover nnent at

wor k.

133 Furthernore, we conclude that the actual private vendors who are involved in
this

case had no reasonabl e expectation that the information included in their proposals,
ot her

than trade secrets, would remain confidential. They were all inforned and were
aware, prior

to submitting their proposals, that the proposals would ultimately be avail able for
public

i nspection. They were only led to believe that the proposals would be confidentia
while it

was in the State's economc interest to avoid disclosure. W conclude that in this
case there

is no privacy interest in the entirety of the vendors' proposals to bal ance agai nst
the nmerits

of public disclosure. W therefore conclude that the petitioner, Geat Falls Tribune
Conmpany, Inc., has a constitutional right pursuant to Article Il, Section 9, of the
Mont ana

Constitution, to observe the deliberations of the Departnent of Corrections
Committee for

Private Prison Screening and Evaluation and to exam ne its docunents, including the
proposal s which have been submtted to it. The only exception to this right relates
to

information in which there is a privacy interest. That interest includes legitinate

file:///CJ/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/98-216%6200pi nion.htm (11 of 13)4/18/2007 2:00:18 PM



98-216

trade

secrets, pursuant to our decision in Muntain States, and matters related to

i ndi vi dual safety,

pursuant to our decision in State ex rel. Geat Falls Tribune v. Eighth Judicia
District

(1989), 238 Mont. 310, 777 P.2d 345. In other words, the Departnent can legitimately
wi t hhold no nore information from public scrutiny during the negotiation process
that it can

wi t hhol d after the contract is executed. To the extent that § 18-4-304(4), MCA or
8§ 2.5.602,

ARM require exclusion of the public, including the petitioner, fromthe commttee's
nmeetings, or prevent the public's inspection of the conmttee's docunents, other

t han as

previously provided, we conclude that those provisions violate Article 11, Section
9, of the

Mont ana Constitution, and, therefore, are unenforceable as applied.

134 This case involves the perception of State officials that private negotiations
are in the

State's short-termeconomc interest. However, the delegates to the Constitutiona
Convention made a cl ear and unequi vocal deci sion that governnment operates nost
effectively, nost reliably, and is nost accountable when it is subject to public
scrutiny. It

is that fundanental principle of this State's constitutional [aw which is the basis
for this

Court's deci sion.

135 While on any given occasion there nay be legitimte argunents for handling
governnent operations privately, the delegates to our Constitutional Convention
concl uded

that in the long-termthose fleeting considerations are outwei ghed by the dangers of
a

gover nnent beyond public scrutiny. As we have in the past, with this decision, we
reinforce

t hat concl usi on.

136 For these reasons, the judgnent of the District Court is reversed in part and
affirnmed
in part.

/SI TERRY N. TRl EWEI LER
W Concur:

ISl J. A TURNAGE
/'Sl KARLA M GRAY
/'Sl JAMES C. NELSON
/'S JI'M REGNI ER

Due to unavoi dabl e circunstances, and the urgency with which this opinion was issued,
Justice WIlliamE Hunt, Sr., was unable to sign the final opinion. However, he
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concurs with
the result.
Justice W WIIliam Leaphart, concurring in part and dissenting in part.

137 1 concur in part and dissent in part. |In the interests of allow ng the
maj ority opinion
to issue as soon as possible, | will elaborate on ny views at a | ater date.

/'Sl W WLLI AM LEAPHART
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