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Clerk

Justice W WIIliam Leaphart delivered the Opinion of the Court.

11 Charl es Brodzki (Charles), appearing pro se, appeals fromthe decision
of the Eighteenth Judicial District Court, Gallatin County, affirm ng the
deci sion of the Adm nistrative Law Judge (ALJ) holding that Montana Child
Support Enforcenment Division (CSED) had jurisdiction to comrence paternity
proceedi ngs, denying Charles' requests for discovery and ordering Charles to
submt to blood testing. Affirmed.
Backgr ound

12 Charles and Anna M Smith (Anna) co-habitated in Florida in 1994 and
1995. CSED alleges that their live-in relationship |asted from August 1994
until sonetime at the end of February 1995, at which tinme Anna noved out.
Both Charles and Anna testified that they engaged in sexual relations during
the tinme that they lived together. The ALJ found that the probable period of
conception of MJ.S. was between February 13, 1995 and March 26, 1995.

Anna testified that she had sex with Charles during that tine. Charles
testified, however, that the parties stopped having sexual rel ations around
January 28, 1995.

13 Thi s case comenced on March 29, 1996, when CSED received an

interstate transmttal, including a paternity affidavit of Anna, fromthe State of
Rhode Island. The transnmittal named Charles as the alleged father of MJ.S.,

a mnor child. On My 14, 1996, CSED i ssued a Notice of Parental

Responsibility to Charles containing the Rhode Island transnmittal and a

second, Montana affidavit of paternity. Thereafter, Charles denied paternity

and requested an adm ni strative heari ng.

14 At a pre-hearing conference, Charles requested discovery of his own

aut onobi | e i nsurance records concerning a claimAnna had filed with his

i nsurance conpany in Florida. Charl es al so requested Anna's nedi cal records
from Rhode Island. The ALJ expl ained that she did not have jurisdiction
out si de Montana, but that Charles could request subpoenas and serve them on
his insurer and Anna. Charles did not serve subpoenas in accordance with the
rul es of procedure. Thereafter, Charles filed a notion to reconsider his

di scovery requests. The ALJ denied the notion, determ ning that the

i nformation sought was not relevant to the limted i ssue which she has
jurisdiction to determ ne--whether there is a reasonable probability that
Charl es engaged sexual intercourse with Anna during the probable period of
concepti on.

15 The adm ni strative hearing was held on Decenber 10th and 16th. At

the hearing, the ALJ, on her own npotion, excluded the Montana paternity
affidavit of Anna. The ALJ, however, allowed CSED to proceed with the
paternity action based on Anna's testinony at the hearing and the interstate
transmttal which contained the Rhode Island affidavit of paternity. On
Decenber 13th, Charles noved to dism ss based on | ack of subject matter
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jurisdiction for failure of CSED to have a paternity affidavit in conpliance
with 8§ 40-5-232, MCA. The ALJ denied the notion on Decenber 16th. On

March 19, 1997, the ALJ issued a Paternity Bl ood Test Decision and O der
finding that there was a reasonable probability that Charl es engaged in sexua
intercourse with Anna during the probable period of conception and all ow ng
CSED to i ssue a subpoena ordering Charles to submt to paternity bl ood
testing.

16 Charl es noved to stay enforcenment of the Paternity Blood Testing. The

ALJ did not rule on Charles' notion. However, on April 17, 1997 Charles

filed his Petition for Judicial Review of the ALJ's Paternity Bl ood Testing
Order to the District Court. At the District Court, Charles argued that he was
deni ed di scovery and that CSED | acked subject matter jurisdiction to proceed
with the paternity action. Follow ng briefing and oral argunent, the District
Court affirmed the ALJ's decision. It is fromthe District Court's order that
Charl es appeals. Charles presents two issues on appeal:

17 1) Did the ALJ abuse her discretion in denying Charles' discovery
requests?

18 2) Did CSED have subject matter jurisdiction pursuant to § 40-5-232,
MCA?
Di scussi on
I

19 1) Did the ALJ abuse her discretion in denying Charles' discovery
requests?

10 An admnistrative hearing to establish paternity is a contested case and
is subject to the provisions of the Montana Adm nistrative Procedure Act of
Title 2, Chapter 4, MCA. The agency's rules of practice provide for discovery,
but require that the parties have approval fromthe ALJ before conducting

di scovery. The parties nust informthe ALJ at the prehearing conference of

t he proposed type of discovery and information which they seek to discover.

At the prehearing conference, Charles requested his insurance records and
Anna's nedical records. The ALJ explained that she did not have jurisdiction
to obtain the out-of-state records, but that Charles could request themvia
subpoenas. A |long di scussion ensued between the ALJ and Charl es regarding

the rel evancy of Charles' discovery requests. The ALJ expl ai ned that she has
limted jurisdiction to decide the issue of whether the parties engaged in sexual
i ntercourse during the probabl e period of conception and that any evi dence
presented nust be relevant to that issue. Although sone confusion resulted
fromthe discussion of subpoenas, the record reveals that Charles did not serve
subpoenas on his insurance conpany and Anna in conpliance with the rules.
Furthernore, when Charles noved the ALJ to reconsider his discovery

requests, the ALJ determ ned that the records were not rel evant and denied his
not i on.

11 Charles argues that the adm nistrative rules require that discovery be

file:///IC|/Documents%20and%20Settings/cu1046/Desktop/opinions/98-038%200pinion.htm (3 of 5)4/18/2007 1:57:54 PM



98-038

made available to the parties and that the rules should be construed |iberally
to allow such discovery. Charles further argues that he established the
rel evancy of his insurance records in his notion for reconsideration.

12 CSED argues that the entire purpose of the admnistrative hearing is for
the ALJ to determ ne whether there is a reasonable probability that the alleged
father engaged in sexual intercourse with the nother during the probable tine
of conception and that if the ALJ determines there is such a "reasonabl e
probability" she may all ow the agency to i ssue a subpoena requiring the

alleged father to take a blood test. CSED further argues that the information
sought by Charles is outside the scope of the hearing.

113 Section 40-5-233(b), MCA, provides that "[i]f the departnent

determ nes after a review of a sworn statenment that there are sufficient facts
to establish a reasonable probability of paternity or nonpaternity as clainmed by
the requesting party, the departnent shall issue a subpoena ordering the

alleged father . . . to submt to blood testing." Based on testinony from
several wtnesses as to when Anna noved out of Charles' hone, Anna's Rhode

| sland affidavit of paternity, and her testinony at the hearing, the ALJ

determ ned that there was a reasonable probability that the parties engaged in
sexual relations during the relevant tinme period.

114 The ALJ expl ained that Charles was not entitled to Anna's nedi cal

records for two reasons. First, the records are confidential and can only be
obtai ned through a district court order or Anna's consent. Second, the only
medi cal information pertinent to the limted issue before the ALJ is the date
of birth of the child. The ALJ determ nes a probabl e range of dates of
conception by subtracting the nornal period of gestation, 266 to 294 days,
fromthe birthdate. Based on the date of birth of MJ.S., Novenber, 26, 1995,
the ALJ determ ned that the probable date of conception was between

February 13, 1995 and March 26, 1995. The relevant nedical information, the
birth certificate and the paternity affidavit containing the date of birth, were
provided to Charles. Therefore, we determne that the District Court did not
abuse its discretion in affirm ng the decision of the ALJ denying Charl es’
request for Anna's nedical records.

115 Moreover, we agree with the decision of the ALJ that the insurance
records sought by Charles were not relevant to the question of whether the
probability of sexual relations was reasonable. Rather, they dealt with
whet her Anna di scl osed to the insurance conpany that Charles is the all eged
father of MJ.S. W determne that the District Court did not abuse its
discretion in affirmng the decision of the ALJ denying Charl es' discovery
requests.
I

116 2) Did CSED have subject matter jurisdiction pursuant to § 40-5-232,
MCA?

17 Section 40-5-232(5), MCA, provides that
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[t] he departnent shall commence proceedings to establish
paternity by serving on an alleged father a notice of parental
responsibility. The departnment may not serve the notice unless
it has:

(a) a sworn statement claimng that the alleged father is
the child' s natural father

(b) evidence of the existence of a presunption of
paternity under 40-6-105; or

(c) any other reasonable cause to believe that the all eged
father is the child' s natural father

Charl es asserts that, because Anna's Mntana affidavit was excluded by the

ALJ, CSED | acked subject matter jurisdiction pursuant to 8 40-5-232, MCA

CSED, on the other hand, asserts that since other reasonable cause existed, the
| ack of Anna's Montana affidavit did not deprive CSED of jurisdiction to bring
the paternity action.

118 The ALJ excluded Anna's Montana affidavit because it contai ned many

defects and questions regarding its authenticity. However, the ALJ further
determ ned that Anna's Rhode Island affidavit of paternity and Anna's

testinony at the hearing were sufficient to allow the case to proceed. CSED
argues that the ALJ properly relied on the Rhode Island affidavit and Anna's
testinmony for two reasons. First, the statute does not require that the affidavit
be a Montana affidavit and, second, CSED satisfied the "other reasonable

cause to believe" alternative of § 40-5-232(5), MCA

119 We agree with CSED that § 40-5-232(5), MCA, does not require that

the statenent of paternity be sworn to in Montana. Rather, we concl ude that
Anna's Rhode Island affidavit of paternity, which alleges Charles is the father,
satisfied the requirement of 8§ 40-5-232, MCA thus allow ng the departnent

to comence proceedi ngs. Thus, we do not reach the issue of whether CSED
satisfied the "ot her reasonabl e cause to believe" alternative. W concl ude that
the ALJ did not abuse her discretion in holding that CSED had jurisdiction to
comrence the paternity proceedings. W affirm

/S W WLLI AM LEAPHART
W concur:
/S J. A TURNAGE
/S  JAMES C. NELSON

/'Sl TERRY N. TRI EVEI LER
/'Sl WLLIAM E. HUNT, SR
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