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11 Plaintiffs Russell Edward Dorwart (Dorwart) and Harry Dorwart appeal from the
judgment entered by the Thirteenth Judicial District Court, Stillwater County, on its
order granting partial summary judgment to defendants Paul Caraway, Danny
Ames, Cliff Brophy and Stillwater County. The defendants cr oss-appeal from the
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judgment entered by the District Court on itsorder granting partial summary
judgment to Dorwart. We affirm in part, reversein part and remand for further
proceedings.

12 We address the following dispositive issues on appeal and cross-appeal:

13 1. Did the District Court err in determining that the actions of the Sheriff's
deputiesin entering Dorwart'sresidence and levying upon personal property therein
did not violate Dorwart's constitutional rightsto be free from unreasonable sear ches
and seizures under the Fourth Amendment to the United States Constitution and
Articlell, Section 11 of the M ontana Constitution or hisright to privacy under
Articlell, Section 10 of the Montana Constitution?

14 2. Did the District Court err in determining that M ontana's post-judgment
execution statutes are unconstitutional because they do not providethe procedural
due process of law required by Articlell, Section 17 of the Montana Constitution
and the Fourteenth Amendment to the United States Constitution?

15 3. Arethe Sheriff'sdeputies entitled to qualified immunity from individual
liability for Dorwart's42 U.S.C. § 1983 claims?

16 4. Did the District Court err in granting summary judgment in favor of Stillwater
County and CIiff Brophy, in his capacity as Sheriff, on Dorwart's42 U.S.C. § 1983
search and seizure claim?

17 5. Did the District Court err in granting summary judgment in favor of the
defendants on Dorwart's conversion and trespass claimsand Harry Dorwart's
trespass claim?

18 6. Did the District Court err in concluding that Dorwart is not entitled to
attorney's fees?

BACKGROUND

19 Dorwart was the named defendant in two actionsin the Small Claims Division of
the Justice Court in Stillwater County, M ontana. Default judgments wer e entered
against him in those actions on February 19 and March 11, 1991. The Justice Court
subsequently issued writs of execution to enfor ce thejudgments on March 12 and
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April 9, 1991, respectively.

110 On the evening of April 11, 1991, Dorwart was driving his pickup truck along
Highway 78 between Columbus and Absar okee when he was stopped by Deputy
Sheriff Danny Ames (Ames) and served with the two writs of execution. Ames also
arrested Dorwart for driving under the influence of alcohol, seized the pickup truck
and transported Dorwart to the Stillwater County Jail (Jail). After Dorwart was
incar cerated in the Jail, either Amesor Deputy Sheriff Paul Caraway (Car away)
asked Dorwart whether the door to hisresidence was locked and Dorwart responded
that one door was not locked. He also told the deputiesthat hiswallet and driver's
license wer e on the dashboard of hismother's car, which was parked in hisdriveway.

111 Ames and Caraway proceeded to Dorwart'sresidence, entered the house and the
garage, and seized variousitems of personal property pursuant to thewrits of
execution. They also took Dorwart'swallet from the dashboard of the car. Neither
Ames nor Caraway had requested permission from Dorwart to enter hisresidence.

112 Dorwart's pickup truck, its contents and hiswallet werereturned to him several
dayslater. On April 18, 1991, Dorwart filed in Justice Court a M otion for Release of
Property and to Quash the Writs of Execution, supported by an Affidavit of
Exemption and other affidavits, asserting that the personal property which Ames
and Caraway had seized from his house and garage either was exempt from
execution or did not belong to him. Therecord does not indicate whether the Justice
Court held a hearing on Dorwart's motion but, on September 30, 1991, it ordered
that all of the property seized from Dorwart's house and garage bereturned to its
rightful owners. Dorwart subsequently retrieved the property from the Jail.

113 On April 5, 1993, Dorwart filed a complaint against Caraway, Ames, Sheriff
Cliff Brophy (Brophy) and Stillwater County (collectively, the County). The
complaint asserted various state and federal claims, aswell as several common law
tort claims, resulting from the seizure of his property and requested monetary
damages. Dorwart later amended the complaint to add a claim for declaratory and
injunctiverelief based on his contention that Montana's post-judgment execution
statutes are unconstitutional. Harry Dorwart, Dorwart'sfather and the owner of
Dorwart'sresidence, asserted atrespass claim against Caraway and Ames.

114 The County moved for summary judgment on all claims against all defendants
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and Dorwart moved for partial summary judgment on all but two of hisclaims. The
District Court granted Dorwart's motion for summary judgment on hisclaim for
declaratory and injunctiverelief, granted the County's motion for summary
judgment on the remainder of Dorwart's claims and entered judgment accordingly.
Dorwart appeals and the County cross-appeals.

STANDARD OF REVIEW

9115 Our standard in reviewing a district court'ssummary judgment ruling is de
novo; we use the same Rule 56, M .R.Civ.P., criteria asthedistrict court. Clark v.
Eagle Systems, Inc. (1996), 279 Mont. 279, 283, 927 P.2d 995, 997 (citations omitted).
A party seeking summary judgment must establish the absence of any genuineissue
of material fact which would allow the nonmoving party to recover and entitlement
to judgment asa matter of law. Rule 56(c), M.R.Civ.P.; Clark, 279 Mont. at 283, 927
P.2d at 997-98 (citations omitted).

116 Ordinarily, we begin our review in asummary judgment case by determining
whether the moving party established the absence of disputed and material fact
issues. See Montana Metal Buildings, Inc. v. Shapiro (1997), 283 Mont. 471, 475, 942
P.2d 694, 696-97. Here, however, the material facts are undisputed and the parties
assertions of error relate only to the District Court's conclusions of law regarding
entitlement to summary judgment. Wereview a district court's conclusions of law to
determine whether those conclusions are correct. Albright v. State, by and through
State (1997), 281 Mont. 196, 205, 933 P.2d 815, 821 (citation omitted).

DISCUSSION

117 1. Did the District Court err in deter mining that the actions of the Sheriff's
deputiesin entering Dorwart'sresidence and levying upon personal property therein
did not violate Dorwart's constitutional rightsto be free from unreasonable sear ches
and seizures under the Fourth Amendment to the United States Constitution and
Articlell, Section 11 of the M ontana Constitution or hisright to privacy under
Articlell, Section 10 of the M ontana Constitution?

118 The District Court concluded that Ames and Caraway did not violate Dorwart's

constitutional rightswhen they entered hishome and levied upon property therein
because the writs of execution constituted judicial authorization for their actions.
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Dorwart contendsthat this conclusion is erroneous, arguing that the writs, in and of
themselves, wer e insufficient to justify intrusion into his home without a sear ch
warrant. Asaresult, according to Dorwart, the deputies entry into hishome and
subsequent levy on his property violated his constitutional rightsto be free from
unreasonable sear ches and seizures and hisright to privacy. We address Dorwart's
separ ate search and seizure and privacy argumentsin turn.

119 Dorwart's complaint stated two search and seizure-related claims against
Caraway and Ames. Thefirst was brought pursuant to 42 U.S.C. § 1983 (§ 1983),
which authorizes a cause of action when a person has been deprived of afederally
protected right by another person acting under color of statelaw. See42 U.S.C. §
1983; Myssev. Martens (1996), 279 Mont. 253, 260, 926 P.2d 765, 769. This search
and seizure-related claim alleged that Caraway and Amesviolated Dorwart'srights
under the Fourth Amendment to the United States Constitution. The second claim
alleged that the deputies entry into Dorwart's home and seizur e of his personal
property violated his state constitutional rights as guaranteed by Articlell, Section
11 of the Montana Constitution. The County moved for summary judgment on both
causes of action, contending that the deputies actions neither deprived Dorwart of a
federally protected right that would giveriseto a § 1983 claim nor violated Articlell,
Section 11 of the Montana Constitution.

120 The District Court granted the County's motion, concluding that Caraway and
Amesdid not violate Dorwart'sfederal or state constitutional rights when they
entered hishome and levied upon personal property therein because the writs of
execution constituted judicial authorization for their actions. Dorwart argues that
thewrits, in and of themselves, wereinsufficient to justify intrusion into hishome
and, asaresult, that the entry into hishome and levy on his property violated his
constitutional rightsto be free from unreasonable sear ches and seizures.

121 The Fourth Amendment to the United States Constitution providesthat

[t]he right of the people to be securein their persons, houses, papers, and
effects, against unreasonabl e searches and seizures, shall not be violated, and
no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.
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Articlell, Section 11 of the Montana Constitution mirrors the Fourth Amendment to the
United States Constitution and, as aresult, we analyze most search and seizure questions
arising under Article I, Section 11 using traditional Fourth Amendment principles. State
v. Siegal (1997), 281 Mont. 250, 264, 934 P.2d 176, 184. The fundamental purpose of the
Fourth Amendment's prohibition against unreasonabl e searches and seizures is to protect
the privacy and security of individuals and safeguard the sanctity of the home against
arbitrary invasions by government officials. Camarav. Municipa Court (1967), 387 U.S.
523, 528, 87 S.Ct. 1727, 1730, 18 L.Ed.2d 930, 935; State v. Gray (1968), 152 Mont. 145,
149, 447 P.2d 475, 477. In effectuating that underlying purpose, the key principle
followed by courtsis that "except in certain carefully defined classes of cases, a search of
private property without proper consent is ‘unreasonable’ unless it has been authorized by a
valid search warrant." Camara, 387 U.S. at 528-29 (citations omitted).

122 The specific issue before usiswhether an officer'sentry into a private residence
for the purpose of executing a writ of execution violates constitutional rights against
unreasonable sear ches and seizures where the only authorization for the officer's
entry into theresidenceisthewrit of execution itself. The County contendsthat this
issue has been addressed in, and is controlled by, Ramsey v. Burns (1902), 27 Mont.
154, 69 P. 711. It relieson Ramsey for the proposition that one of the implied powers
authorized by awrit of execution includesthe levying officer'sright to enter a
judgment debtor'sresidence or place of businessin order to executethewrit and, on
that basis, contendsthat the deputies’ search of Dorwart's home and seizure of
property were not unreasonable because the writs of execution themselves authorized
entry into hishome. The County'sreliance on Ramsey is misplaced.

123 In Ramsey, a special officer, appointed by a justice of the peace and acting
pursuant to a pre-judgment writ of attachment, levied upon personal property
belonging to a business owned by Ramsey. I n executing the writ, the officer entered
the business premises, locked the doors and remained in possession of both the
premises and the personal property within for five days, releasing the property only
when learning it had been mortgaged to another. Ramsey, 27 Mont. at 155, 69 P. at
712. Ramsey prevailed in a suit against the officer, thejustice of the peace who issued
thewrit and the sureties of the justice of the peace for damages resulting from
destruction of property, false imprisonment and interruption of her business and the
defendants appealed. Ramsey, 27 Mont. at 155-56, 69 P. at 712. In addressing the
defendants contention that thetrial court erred in instructing thejury that an
officer was not authorized to take possession of premises where property to be seized
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islocated, this Court stated:

An officer has the right to enter a business place against the will of the
occupant, permission having been asked and refused, and to seize the property
therein belonging to the occupant and subject to levy. It isimpossible to make
such levy in many cases, as where awhole stock of goods is seized, without
taking possession of the place where the goods are. . . . The officer has aright
to enter and have possession of the place, as above stated, for a reasonable
time, and he may have there the goods in storage for such reasonable time as
he may require to pack them and to procure the necessary transportation for
their removal.

Ramsey, 27 Mont. at 156-57, 69 P. at 712. On that basis, we concluded the jury instruction
erroneously stated the law. Ramsey, 27 Mont. at 157, 69 P. at 712.

24 Ramsey isreadily distinguishable. Factual distinctions aside, no constitutional
search and seizureissuerelating to execution of awrit wasraised or addressed in
Ramsey. Thus, Ramsey has no application here.

125 Whether an officer'sentry into a private residence to execute on awrit violates
sear ch and seizurerights, where the only authorization for theentry isthewrit of
execution itself, isan issue of first impression in Montana. The threshold question in
analyzing search and seizureissuesiswhether the person asserting an invasion of
these constitutional rights has a legitimate expectation of privacy in the area invaded.
Statev. McCarthy (1993), 258 M ont. 51, 55, 852 P.2d 111, 113. We have long
recognized that a person has a legitimate expectation of privacy in hisor her own
home. Seg, e.g., Statev. Carlson (1982), 198 Mont. 113, 126, 644 P.2d 498, 505. Thus,
Dorwart had a legitimate expectation of privacy in hishome and, indeed, the County
does not appear to argue otherwise.

126 Once a legitimate expectation of privacy has been established, any gover nmental
intrusion into Dorwart's home conducted without a search warrant is per se
unreasonable under the Montana and United States Constitutions subject toonly a
few well-established exceptions. See Statev. Loh (1996), 275 M ont. 460, 468, 914 P.2d
592, 597 (citing Katz v. United States (1967), 389 U.S. 347, 357, 88 S.Ct. 507, 514, 19
L.Ed.2d 576, 585). These well-established exceptionsto the search warrant
requirement include voluntary and knowing consent to a search (State v. Rushton
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(1994), 264 Mont. 248, 257-58, 870 P.2d 1355, 1361) and exigent circumstances (State
v. Dawson (1988), 233 Mont. 345, 353, 761 P.2d 352, 357).

127 Here, it isundisputed that Ames and Caraway did not have a sear ch warrant
authorizing their entry into Dorwart's home. It isalso undisputed that Dorwart did
not consent to the deputies entry into hishome. Furthermore, the circumstances of
this case do not fit within the framework of the exigent cir cumstances exception or
any other established exceptionsto the search warrant requirement and the County
does not argue that any of these exceptionsexist in this case. Thus, these established
exceptionsto the search warrant requirement are not satisfied here and, asa result,
it appearsthat the deputies’ search of Dorwart's home and seizure of his property
wer e constitutionally unreasonable. See Loh, 275 Mont. at 468, 914 P.2d at 597.

128 The County contends, however, that it iswell-established that a writ of
execution, in and of itself, authorizes officersto enter privateresidencesto levy on
personal property therein. It citesto several casesin support of thisproposition, but
the cases are distinguishable.

129 The County first relieson Peoplev. Sylva (Cal. 1904), 76 P. 814, in which the
California Supreme Court stated that " [a]n officer charged with the duty of
enforcing a judgment by execution hastheright to enter the premisesof the
execution defendant if he can do so peaceably." Sylva, 76 P. at 815. In Sylva, an
attorney and a deputy sheriff entered the defendant's hometo levy on property
pursuant to awrit of execution; the defendant pointed a gun at the two and ordered
them to leave the premises. The defendant was convicted of assault with a deadly
weapon and argued on appeal that the attorney and deputy wer e trespassers, thus
giving him theright to use all for ce necessary to expel them from his property. The
California court concluded that the writ of execution authorized the deputy to both
peaceably enter the defendant’'s home and bring the attorney as an assistant and,
therefore, the two were not trespassers. Thus, the defendant'sjustifiable use of force
defense failed as a matter of law. Sylva, 76 P. at 815. Asin Ramsey, however, no
constitutional search and seizureissuerelating to writs of execution wasraised or
discussed in Sylva, and, asa result, that case has no application here.

130 The County also relieson Gumz v. Morrissette (7th Cir. 1985), 772 F.2d 1395, for
the proposition that the issuance of awrit of execution by a court after entry of a
judgment authorizesthe seizure of a civil defendant's property. In Gumz, Wisconsin
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officialsarrested the plaintiff and seized his dragline equipment based on their
determination that the plaintiff had been dredging a waterway without a permit in
violation of state civil statutes. The plaintiff brought an action against the officialsin
thefederal district court asserting, in part, a 8 1983 claim based on allegations that
they violated hisrightsunder the Fourteenth Amendment by seizing his property
without affor ding him due process of law. Gumz, 772 F.2d at 1398. A jury rendered a
verdict in favor of the defendants on this due process claim and the district court
subsequently denied the plaintiff's motion to amend the verdict. Gumz, 772 F.2d at
1399. The plaintiff appealed, arguing that thetrial court erred in determining that, if
defendants established probable cause for their belief that the dragline was being
used for illegal dredging, the seizure of the dragline would not violate due process
constraints. Gumz, 772 F.2d at 1402.

131 The Seventh Circuit Court of Appeals concluded that the civil statutes at issue
did not authorize the seizure of property without a prior forfeiture action, stating
that " [sleizure of a civil defendant's property would only be per missible after entry
of judgment and issuance of awrit of execution by the court." Gumz, 772 F.2d at
1403. This statement, however, clearly was directed only to Fourteenth Amendment
due process requirements necessary befor e state officials could deprive someone of
property pursuant to the civil statutes at issue. Indeed, the Seventh Cir cuit expressly
did not address any Fourth Amendment search and seizureissuesin Gumz because
the plaintiff had waived thoseissuesin the court below. Gumz, 772 F.2d at 1399, n.3.
Furthermore, the quoted statement relates only to authorization of a seizur e of
property; the court made no reference to whether the issuance of a writ of execution
would authorize the entry onto private property to conduct a search for property.
For these reasons, Gumz isinapplicable here.

132 The County next citesto City of Costa Mesa v. Soffer (Cal. App. 1992), 13 Cal.
Rptr.2d 735. In Soffer, the California Court of Appealsdetermined that entry into
private property by city officials for inspection of an alleged nuisance, pursuant to
judicial authorization, did not contravene the Fourth Amendment proscription
against unreasonable sear ches and seizures. Soffer, 13 Cal.Rptr.2d at 741. The
County assertsthat the writs of execution in the present case constitute the sametype
of "judicial authorization" discussed by the California court in Soffer and, therefore,
Soffer supportsits argument that the writs of execution authorized the deputies
entry into Dorwart's home. We disagree.
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133 In Soffer, the " judicial authorization" wasa court order specifically directing
the city officialsto go onto the defendant's property to inspect the alleged nuisance.
Soffer, 13 Cal.Rptr.2d at 736. Here, neither the writs of execution themselves, nor the
post-judgment execution statutes pursuant to which thewritswereissued, expressy
directed or authorized the deputiesto enter Dorwart's private residence to effectuate
the seizure of hisproperty. Thus, Soffer isdistinguishable on itsfactsfrom the
present case and is of no assistance to the County.

134 Finally, the County citesto Boyd v. United States (1886), 116 U.S. 616, 6 S.Ct.
524, 29 L .Ed. 746, specifically relying on the United States Supreme Court's
statement therein that

[t]he entry upon premises, made by a sheriff or other officer of the law, for the
purpose of seizing goods and chattels by virtue of ajudicia writ, such asan
attachment, a sequestration, or an execution, is not within the prohibition of
the Fourth . . . Amendment . . ..

Boyd, 116 U.S. at 624. The County urges that, since Boyd has never been overruled, it
constitutes controlling authority that writs of execution authorize officersto enter private
residences to levy upon property therein without the necessity of a search warrant and
without violating Fourth Amendment search and seizure principles. Again, we disagree.

{135 First, the Supreme Court itself consider sthe above-quoted language from Boyd
to bedicta, and hasrefused to conclude that the Boyd language required a holding
that the Fourth Amendment warrant requirementsdid not apply to sear ches of
private premises for the purpose of collecting assessed tax deficiencies. See G.M.
Leasing Corp. v. United States (1977), 429 U.S. 338, 355-56, 97 S.Ct. 619, 630, 50 L.
Ed.2d 530, 545-46. In thisregard, we previously have determined that we need not
regard dictain Supreme Court cases as controlling the outcome of issues before us.
See Commonwealth Edison Co. v. State (1980), 189 Mont. 191, 200, 615 P.2d 847, 852.

1136 Further, the Supreme Court's statement in Boyd was premised on its

deter mination that the Fourth Amendment prohibition against unreasonable

sear ches and seizures does not apply in civil contexts such as executing awrit of
execution because the underlying pur pose of the search isto locate and seize
property to which the creditor isentitled in satisfaction of a debt and not to discover
evidence to support criminal charges against the owner of the premises. See Boyd,
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116 U.S. at 624. However, the Supreme Court subsequently hasreevaluated its
earlier cases which concluded that an administrative sear ch touches only the
periphery of theinterests protected by the Fourth Amendment because it does not
seek evidence of criminal activity and, thus, that such a search involves only theless
intense " right to be secure from intrusion into personal privacy" rather than the
greater " self-protection” interestsunder the Fourth and Fifth Amendments. See
Camara, 387 U.S. at 530 (citing Frank v. State of Maryland (1959), 364 U.S. 360, 79 S.
Ct. 804, 3L.Ed.2d 877; Boyd, 116 U.S. 616). Rather, the Supreme Court determined
in Camarathat " [i]t issurely anomalousto say that the individual and his private
property arefully protected by the Fourth Amendment only when theindividual is
suspected of criminal behavior .. ." becauseall citizens, law-abiding or not, have a
strong interest in limiting the circumstancesin which the sanctity of the private home
may beinvaded by official authority. Camara, 387 U.S. at 530-31.

137 Weturn, then, to theissue of first impression in Montana which this case
presents. whether an officer'sentry into a private residence to execute on awrit of
execution violates constitutional rights against unreasonable searches and seizures
wherethe only authorization for the entry isthewrit of execution itself. Theissue
includes two subissues. whether an entry into a residence to execute a writ of
execution is subject to constitutional search and seizure provisionsand, if so, whether
thewrit of execution satisfies, or isan exception to, the warrant requirement
contained in those provisions. We address these subissuesin turn, beginning with a
closer review of the guidance provided by Camara and G.M. Leasing with regard to
the interface between civil administrative sear ches and moder n constitutional search
and seizure principles.

138 In Camar a, the Supreme Court addressed whether an administrative search of a
citizen'sresidence to ingpect for housing code violations violated Fourth Amendment
rights when conducted without a search warrant. Camara, 387 U.S. at 534. There,
the city housing code at issue gave authorized city inspectors" theright to enter, at
reasonable times, any building, structure, or premisesin the City to perform any
duty imposed upon them . . .." Camara, 387 U.S. at 526. When Camara refused to
allow a city inspector into hishome without a search warrant, thecity filed a
criminal complaint. Camara, 387 U.S. at 527. Camar a contended that the housing
code provision violated the Fourth and Fourteenth Amendments becauseit allowed
city officialsto enter a private home without a sear ch warrant and without probable
cause to believe that a violation of the housing code existed therein. Camara, 387 U.S.
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at 527.

139 The Supreme Court first concluded, as discussed above, that the Fourth
Amendment prohibition against unreasonable sear ches and seizures appliesin civil,
aswell ascriminal, contexts because all citizens have a strong interest in securing
their homes from intrusion by officials regardless of the reason for the intrusion.
Camara, 387 U.S. at 530-31. The Supreme Court was concer ned that, when an
ingpector requests entry for an inspection, the occupant of the home hasno
knowledge of whether enforcement of the code actually requiresentry into that
home, whether the inspector isacting under proper authority, or the lawful limits of
theinspector's power to search. These are matterswhich, under other circumstances,
normally are addressed by a neutral magistrate in reviewing sear ch warrant
applications. Thus,

[t]he practical effect of this system isto leave the occupant subject to the
discretion of the official inthefield. Thisis precisely the discretion to invade
private property which we have consistently circumscribed by a requirement
that a disinterested party warrant the need to search. . . . We simply cannot say
that the protections provided by the warrant procedure are not needed in this
context . . . .

Camara, 387 U.S. at 532-33. For these reasons, the Supreme Court determined that
administrative searches such as the housing code inspection were significant intrusions on
interests protected by the Fourth Amendment and were subject to the warrant requirement.
Camara, 387 U.S. at 534.

140 Similarly, in G.M. Leasing, the Supreme Court concluded that, in levying upon
property to satisfy tax deficiencies, the gover nment was not exempt from the Fourth
Amendment stricturethat a search of private property isunreasonable unless
authorized by avalid search warrant. G.M. Leasing, 429 U.S. at 358. In that regard,
the Supreme Court determined that the gover nment's tax assessment, while
authorizing all types of property seizuresin general, did not authorize all types of
warrantlessintrusionsinto privacy to effect those seizures. G.M. Leasing, 429 U.S. at
358. Thus, theinternal revenue agents entry into G.M. Leasing's business premises,
without a warrant, to levy on property therein violated G.M. Leasing'srights under
the Fourth Amendment. G.M. Leasing, 429 U.S. at 359.
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7141 In both Camara and G.M. L easing, the Supreme Court's primary concern was
that, absent ajudicially authorized search warrant issued after a showing of
probable cause to search, thereisno limitation on the discretion of the officer
conducting such an administrative search of a private home or business. Placing such
limitations on the discretion of when, where and how to conduct a sear ch which
intrudes upon a private area isthe precise reason behind the Fourth Amendment's
sear ch warrant requirement. Camara, 387 U.S. at 534.

142 This Court also haslong recognized that the protection against unreasonable
sear ches and selzures provision in Montana's Constitution appliesto all people and
their homes and effects, without regard to whether criminal conduct isinvolved. See
Stateex rel. Kingv. District Court (1924), 70 Mont. 191, 196-97, 224 P. 862, 864
(discussing Articlel11, Section 7 of the 1889 M ontana Constitution, which isidentical
to Articlell, Section 11 of the 1972 M ontana Constitution). On these bases, we
conclude that an officer'sentry into a private hometo execute a writ of execution is
subject to the search and seizure provisions of the Montana and United States
Constitutions. The question remains, however, whether awrit of execution isan
exception to, or satisfies, the warrant requirement of these constitutional provisions.

143 I n the analogous administrative inspection context addressed in Camar a, the
Supreme Court regected the notion that an administrative sear ch constituted an
exception to the Fourth Amendment'swarrant requirement. It deter mined that, to
adequately protect a person's Fourth Amendment rights, there must be a showing of
" probable cause" to conduct an administrative inspection. Camara, 387 U.S. at 534.
In the administrative inspection arena, the probable cause requirement entails a
deter mination, after weighing the need for theinspection in terms of the reasonable
goal to be achieved ther eby against the resulting intrusion, that the particular
inspection isreasonable under the circumstances. Camara 387 U.S. at 534-35.

The warrant procedure is designed to guarantee that a decision to search
private property isjustified by areasonable governmental interest. But
reasonableness is still the ultimate standard. If avalid public interest justifies
the intrusion contemplated, then there is probable cause to issue a suitably
restricted search warrant.

Camara, 387 U.S. at 539.
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144 Moredirectly on point is Nebraska v. Hinchey (Neb. 1985), 374 N.W.2d 14.
There, a sheriff's deputy went to Hinchey's home to serve and execute a writ of
execution. Although Hinchey refused several timesto allow the deputy inside, he
finally agreed, but asked the deputy to wait outside a moment while he" put
something away." The deputy, however, immediately followed Hinchey insidethe
apartment and observed ajar of what appeared to be marijuana. Hinchey
subsequently was arrested for possession of marijuana and drug paraphernalia.
Hinchey, 374 N.W.2d at 16. Hinchey moved to suppress the evidence, arguing that
the deputy had violated his Fourth Amendment rights. Thetrial court denied the
motion, Hinchey was convicted and, ther eafter, he appealed the denial of his motion
to suppress. Hinchey, 374 N.wW.2d at 16-17.

145 On appeal, Hinchey argued that his Fourth Amendment rights wer e violated by
the deputy'sentry into his apartment without a search warrant. The prosecution
responded that, once the deputy was inside the premises and saw the marijuana, he
was authorized to seize it under the" plain view doctrine." Thus, the question before
the Nebraska Supreme Court was whether the deputy was legally authorized to enter
Hinchey's apartment without a warrant prior to viewing thejar of marijuana. The
prosecution argued that, because the execution statutes required the deputy to seek
property which could be levied upon, thewrit of execution issued pursuant to those
statutes provided the deputy with lawful authority to enter the apartment without a
warrant. Hinchey, 374 N.W.2d at 18.

146 The Nebraska court observed at the outset that the statute requiring an officer to
seek property on which alevy could be made could not super sede constitutional
prohibitions against unreasonable searches and seizures. It determined that, while
the Nebraska execution statute authorized the general " seizure" of Hinchey's
property, it did not authorize a warrantless" search” for that property when such a
search violated the debtor's Fourth Amendment rights. Hinchey, 374 N.W.2d at 18-
19. The court further concluded that the writ of execution itself did not constitute
judicial authorization, as contemplated by the Fourth Amendment'swarrant
requirement, because issuance of the writ was purely ministerial and did not require
any action or review by a court; to obtain awrit, ajudgment creditor needed only to
filea praecipe with theclerk of court. Hinchey, 374 N.W.2d at 19. Indeed, the writ
was issued

without any showing upon which it may be found that property cannot
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otherwise be obtained without violating the debtor's fourth amendment right
against unreasonabl e searches and seizures. That iswhy arming a sheriff or
one of his deputies with awrit of execution is not the same as employing
judicial process of atype required for one to obtain a search warrant or an
arrest warrant. We see little reason to distinguish between the requirements
which must be met before property or persons may be seized for criminal
purposes and before property or persons may be seized for civil purposes.
Likewise, the fourth amendment does not recognize such a distinction.

Hinchey, 374 N.W.2d at 19. Asaresult of these conclusions, the Hinchey court held that,
absent exigent circumstances, an officer may not enter a private home to levy upon
property therein without first obtaining an "execution warrant." Hinchey, 374 N.W.2d at
20. Thus, the officer's entry into Hinchey's home pursuant to the writ of execution did not
constitute an exception to the Fourth Amendment warrant requirement and the writ itself
did not rise to the level of a search warrant authorizing the search.

147 In the present casg, it isundisputed that Caraway and Amesdid not obtain a
sear ch warrant authorizing them to enter Dorwart's home. In arguing that a warrant
was not required under the circumstances, the County points out that the writs of
execution in this case wereissued and acted upon in conformity with Montana's post-
judgment execution statutes. Thisis, of course, similar to the argument madein
Hinchey and rejected on the basisthat a statute cannot supersede the Fourth
Amendment prohibition against unreasonable sear ches and seizures. See Hinchey,
374 N.W.2d at 18. The merefact that the issuance of thewrits, and the deputies
conduct pursuant to those writs, did not violate applicable statutes does not establish
that the statutory procedures adequately protect the constitutional rights of either
Dorwart or other judgment debtorsunder similar circumstances. See, e.g., Duran v.
Buttrey Food, Inc. (1980), 189 Mont. 381, 392, 616 P.2d 327, 333. " To accept that
rationale would beto surrender this Court's power to determine the constitutionality
of enactments of thelegislature." Duran, 189 Mont. at 392, 616 P.2d at 333.

148 Mor eover, nothing in the post-judgment execution statutes expressly authorizes
theentry into a private homefor the purposes of executing awrit of execution. While
the execution statutes authorizethelevy on--or " seizure" of--ajudgment debtor's
personal property pursuant to awrit of execution, they do not authorize officialsto
enter private homesto search for that property. See, e.g, 88§ 25-13-304, 25-13-306, 25-
13-307, 25-13-402, M CA.
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149 The County also contends that thewritswerejudicially approved by the
Stillwater County Justice of the Peace, thus fulfilling the " neutral magistrate"

pur pose served by the constitutional search warrant requirement. We disagree. The
writs of execution here cannot be said to have been " judicially approved” ina
manner which fulfilled the purpose served by--or the requirements for--a search
warrant.

150 Review of a sear ch warrant application by an impartial magistrate ensuresthat
a neutral and detached evaluation of the situation isinter posed between the
investigating officersand the private citizen. State v. Wilson (1994), 266 M ont. 146,
149, 879 P.2d 683, 684. Asaresult, Montana law requiresthat ajudge or magistrate
evaluate a sear ch warrant application and make an objective deter mination asto
whether an intrusion into a private homeisreasonable and justified under the
circumstances. Wilson, 266 Mont. at 149, 879 P.2d at 684. A judge may issue a search
warrant only upon written application, made under oath or affirmation, which states
sufficient probable cause for authorizing the search. Art. |1, Sec. 11, Mont. Const.; U.
S. Const. amend. | V; §46-5-221, MCA. Moreover, a sear ch warrant must
particularly describethe person or placeto be searched and the itemsto be seized.
Art. 11, Sec. 11, Mont. Const.; U.S.Const. amend. 1V; § 46-5-221, MCA.

151 Here, it istruethat the writs of execution wer e signed by the Stillwater County
Justice of the Peace. Indeed, Rule 23(C), M.J.C.C.R.Civ.P., requiresthat awrit of
execution to enforce ajustice court judgment be signed by a justice of the peace.
However, neither thejustice court civil procedurerulesnor the post-judgment
execution statutesrequire any substantive impartial review by a court regarding
whether a writ of execution should beissued. Nor doestherecord reflect any
applicationsfor thewrits at issue here based on affidavit or other testimony
describing the place to be sear ched, the property sought and the necessity of the
search. Likewise, therecord isdevoid of any indication that the Justice of the Peace
made an objective deter mination that there was probable or reasonable cause to
believe the search of Dorwart's home wasjustified under the circumstances. Finally,
the writsthemselves do not constitute a suitably restricted sear ch warrant because
they fail to delineate the property sought or the placeto be sear ched with any
specificity.

152 The procedures used here, and the writs of execution issued thereunder, ssimply
did not sufficiently limit the deputies discretion in executing thewritsto satisfy the
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sear ch and seizure provisions of the Fourth Amendment to the United States
Constitution or Articlell, Section 11 of the Montana Constitution. We conclude,
therefore, that the writs of execution wer e not adequate--in and of themselves--to
authorize the deputies entry into Dorwart's home and that Ames and Caraway's
entry into Dorwart's home and seizur e of hispersonal property, without his consent
and without benefit of awarrant, violated Dorwart'srightsunder these
constitutional provisions. Asaresult, we hold that the District Court erred in

deter mining that the actions of Caraway and Amesin entering Dorwart'sresidence
and levying upon personal property therein did not violate Dorwart'sright to be free
from unreasonable sear ches and seizures.

153 Having concluded that writs of execution do not authorize the entry into and
sear ch of a private home, the question arises asto how lawful authority to enter and
search a hometo execute a writ of execution can be obtained. Again, welook to
Hinchey for guidance.

154 The Hinchey court observed, first, that an officer still hasa duty to seek and take
possession of property which can be obtained without violating the owner's Fourth
Amendment rights. Hinchey, 374 N.W.2d at 20. When the officer has been unableto
secure such property aswould satisfy the underlying judgment, however, and thereis
reason to believe that personal property subject to execution may be located within
the debtor'sresidence, an " execution warrant" should be obtained pursuant to the
following procedures.

Such an execution warrant should be issued only by ajudge. . . upon
reasonabl e cause supported by affidavit setting out that a writ of execution has
been issued and returned unsatisfied in whole or in part and that the affiant
has reason to believe that there is property subject to execution in the
possession of the debtor kept and maintained within the debtor's residence,
not otherwise available for execution, describing the property sought and the
place and purpose of the execution. If the judge is satisfied that thereis
reasonabl e cause to believe that there is property of the debtor within the
debtor's possession and that other property is not available for levy and
execution, the judge may then issue an execution warrant authorizing the
officer to enter the premises and levy upon property subject to execution. In
this manner the fourth amendment prohibition against unreasonable searches
and seizures will be satisfied.
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Hinchey, 374 N.W.2d at 20. We agree with, and adopt, the execution warrant
requirement and procedures set forth in Hinchey for those situations where
insufficient property has been obtained pursuant to thewrit of execution. We
conclude that such an execution warrant, obtained under the procedures set forth
above, will protect judgment debtors' rightsto be free from unreasonable sear ches
and seizures under both the Montana and United States Constitutions.

155 The District Court also granted summary judgment to the County on Dorwart's
claim that the actions of Caraway and Amesviolated hisright to privacy as
guaranteed by the Montana Constitution. In thisregard, the court concluded that the
deputies actionswerereasonable, within the scope of the law and justified by the
writs of execution. Thus, the court further concluded that, because no unreasonable
sear ch took place, Dorwart's privacy claim failed as a matter of law. Dorwart argues
that the District Court's conclusions are erroneous and that thereis no compelling
state interest which justified the nonconsensual, warrantless entry into his home.

156 Articlell, Section 10 of the M ontana Constitution provides as follows:

Theright of individual privacy is essential to the well-being of afree society
and shall not be infringed without the showing of a compelling state interest.

We previously have held that an official action which constitutes a"search” asthat termis
defined, and which is conducted without benefit of a search warrant, implicates Articlelll,
Section 10 of Montana's Constitution and must be justified by the demonstration of a
compelling state interest. See Siegal, 281 Mont. at 257, 934 P.2d at 192. Moreover, any
compelling state interest justifying such an intrusion on a person's privacy must be closely
tailored to effectuate only that compelling interest. State v. Pastos (1994), 269 Mont. 43,
47, 887 P.2d 199, 202 (citing Zablocki v. Redhail (1978), 434 U.S. 374, 388, 98 S.Ct. 673,
682,

54 L.Ed.2d 618, 631). Thus, asit is clear that there was a warrantless search of Dorwart's
home, there also must be a concomitant compelling state interest justifying that searchin
order to avoid violating Dorwart's right to privacy under the Montana Constitution.

157 We held above that the deputies’ actions of entering Dorwart's home and seizing

his personal property therein constituted an unreasonable search and seizure. Asa
result, the District Court's conclusion that no violation of Dorwart's constitutional
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privacy rightsoccurred, to the extent it is based on the erroneous deter mination that
the sear ch was reasonable, also is erroneous. Thus, we address the arguments
presented regarding whether a compelling state interest justified theintrusion into
Dorwart's home.

158 The County does not specifically assert the existence of a compelling state
interest justifying theintrusion into Dorwart's home by Caraway and Ames, but
rather focuses on thefact that the writs of execution wereissued by the Stillwater
County Justice Court in conformity with the statutes gover ning post-j udgment
execution procedures. On that basis, it arguesthat no violation of privacy rights
occurred because the writs gave the deputieslegal authority to enter Dorwart's
home. We have resolved this argument against the County above and need not
addressit further here.

159 The Attorney General of the State of M ontana (State), appearing as amicus
curiae, arguesthat the compelling state interest hereisthe enforcement of monetary
judgments by the seizure of ajudgment debtor's property and the preservation of the
credibility of thejudicial system. We previously have recognized that a compelling
stateinterest justifying an intrusion into a person's privacy may exist wherethe state
isacting to enforceitscriminal lawsfor the benefit and protection of other
fundamental rightsof itscitizens. Seg, e.g., Siegal, 281 Mont. at 263, 934 P.2d at 184;
Statev. Solis (1984), 214 Mont. 310, 319, 693 P.2d 518, 522. In the present case,
however, the entry into Dorwart's home was not undertaken to enforce the state's
criminal lawsnor wasit for the purpose of protecting society in general from the
actions of criminal wrongdoers. The entry was effectuated for the purpose of
enforcing a civil judgment between two private citizens. While we agree that the state
has an interest in preserving theintegrity of our judicial system and the

enfor ceability of judgments, thisinterest isnot so " compelling" asto justify an
intrusion into a person's private home, without hisor her consent, for the pur poses of
sear ching through that home and seizing any and all items of property which might
have some value.

160 Neither the County nor the State presents additional argument asto the
existence of a compelling state interest, closely tailored to effectuate only that
interest, which justified the warrantlessentry into Dorwart's home and we conclude
that no such compelling interest exists. Asaresult, we hold that the District Court
erred in concluding that the actions of Caraway and Amesin entering Dorwart's
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residence and levying upon personal property therein did not violate Dorwart'sright
to privacy under Articlell, Section 10 of the Montana Constitution.

161 Because the District Court erroneously concluded that Dorwart'sright to befree
from unreasonable searches and seizures and right to privacy were not violated by
the deputies actionsin this case and granted summary judgment to the County on
that basis, further consideration by thetrial court of Dorwart's search and seizure
and right to privacy claimsunder the state constitution was prematurely terminated.
In light of our holdingsthat the District Court erred in granting summary judgment
on Dorwart'sclaimsunder Articlell, Sections 10 and 11 of the M ontana
Constitution, we remand for further proceedings on those state constitutional claims.

162 2. Did the District Court err in determining that M ontana's post-judgment
execution statutes ar e unconstitutional because they do not provide the procedural
due process of law required by Articlell, Section 17 of the Montana Constitution
and the Fourteenth Amendment to the United States Constitution?

163 M ontana's post-judgment execution statutes arelocated in Title 25, Chapter 13
of the Montana Code Annotated (M CA). Pursuant to those statutes, a party who
receives a judgment for money or the possession of property may have awrit of
execution issued to enforce that judgment. See 88 25-13-101(1) and 25-13-201, MCA.
A writ of execution issued against the property of the judgment debtor must be
satisfied through the levy on and sale of the judgment debtor's personal or, if
necessary, real property. See 8§ 25-13-304 and 25-13-402, MCA. All property of the
judgment debtor not specifically exempt by law is subject to execution (8§ 25-13-501,
MCA) and property exempt from execution isset forth in Title 25, Chapter 13, Part
6 of the M CA.

164 In creating the statutory exemptions from execution, the Montana L egislature
provided that sometypesof property are completely exempt from execution, while
other typesof property are exempt from execution only up to a certain monetary
amount. For example, § 25-13-608, MCA, providesthat judgment debtorsare
entitled to exemption from execution of the property and benefits enumer ated
thereunder without limitation asto the monetary value of the property or benefit. In
contrast, § 25-13-609, M CA, providesthat judgment debtors are entitled to
exemption from execution of the debtor'sinterest, not exceeding designated
monetary values, in various specified items of personal property. In thiscase,
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Dorwart claimed that the deputieslevied on personal property which was exempt
under 8§ 25-13-609, MCA.

165 Dorwart's complaint sought a declaratory judgment and injunctivereélief on the
basisthat Montana's post-judgment execution statutesviolate hisrightsto due
process of law under the Montana and United States Constitutions. He asserted that
he has a property interest in the statutory exemptions from execution provided to
judgment debtor s and that the statutory execution procedures ar e constitutionally
inadequate because they allowed the County to deprive him of his property interest
in the exemptions from execution without due process of law.

166 The District Court granted Dorwart's motion for summary judgment on this
claim, deter mining that the due process provided by the execution statutesis
constitutionally deficient. The County contendsthat the District Court erred, arguing
that Dorwart has no constitutionally protected property interest in asserting a
statutory personal property exemption and, absent such a property interest, there
can be no due process violation. The County also arguesthat, even if Dorwart hasa
protected property interest, Montana's post-judgment execution statutes provide
adequate due process. We address these argumentsin turn.

A. Property interest in statutory exemptions

167 The Montana Constitution providesthat " [n]o person shall be deprived of life,
liberty, or property without due process of law." Art. |1, Sec. 17, Mont. Const.
Similarly, the Fourteenth Amendment to the United States Constitution provides
that no state shall " deprive any person of life, liberty, or property, without due
processof law .. .."

168 In deter mining whether constitutional due process protections have been
violated in a given case, we first addresswhether a property or liberty interest exists
which risesto alevel accorded due process protection under the United States and
Montana Constitutions. Akhtar v. Van De Wetering (1982), 197 Mont. 205, 210, 642
P.2d 149, 152. In order to establish a property interest in a benefit such asthe
personal property exemptionsat issue here, a person must show that he or shehasa
legitimate claim of entitlement to the benefit. Akhtar, 197 Mont. at 211, 642 P.2d at
153 (citing Board of Regentsv. Roth (1972), 408 U.S. 564, 577, 92 S.Ct. 2701, 2709, 33
L.Ed.2d 548, 561). The source of such an entitlement to a benefit may be found in
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state law. Akhtar, 197 Mont. at 211, 642 P.2d at 153 (citing Roth, 408 U.S. at 577).
Therefore, in determining whether Dorwart has a legitimate claim of entitlement to
statutory exemptions from execution which creates a constitutionally protected
property right, welook first to the statutes establishing the property exemptions
available to ajudgment debtor in M ontana.

1169 Section 25-13-606, M CA, expressly providesthat aresident of Montanais
"entitled" tothe statutory exemptions from execution. Sections 25-13-608 and 25-13-
609, M CA, also provide that judgment debtorsare " entitled" to the specific
exemptions from execution enumer ated therein. Moreover, " entitle" isdefined as" to
givearight or legal titleto. .. [t]jo qualify for; to furnish with proper groundsfor
seeking or claiming." black'slaw dictionary 532 (6th ed. 1990). Thus, by stating that
judgment debtorsare" entitled" tothe statutory exemptions, the M ontana

L egislatur e has given judgment debtorsalegal right to claim and benefit from those
exemptions.

170 The County posits, however, that we construed the statutory exemptions from
execution as personal privileges, rather than entitlements, in Tetrault v. Ingraham
(1918), 54 Mont. 524, 171 P. 1148, and Matter of Estate of Sandvig (1991), 250 M ont.
220, 819 P.2d 184. From that premise, it arguesthat a judgment debtor hasno
property right entitling him or her to claim personal property as exempt from
execution. We disagree.

171 In Tetrault, the sheriff levied on and sold property the judgment debtor
previously had sold to another person. Tetrault, 54 Mont. at 527, 171 P. at 1149. In
subsequent litigation, the purchaser at the sheriff's sale asserted that the property
had been exempt from execution at the time he purchased it. Tetrault, 54 Mont. at
525-26, 171 P. at 1149. In discussing on appeal whether the property was exempt
from execution, we deter mined that theright to claim an exemption isa" personal
privilege" of thejudgment debtor which can be--and was--waived by the debtor
when he sold the property prior to the sheriff'ssale. Tetrault, 54 Mont. at 528, 171 P.
at 1149. The ability to claim property exemptionswasa " personal privilege" because
the exemption was per sonal to the debtor and did not attach to, or transfer with, the
property when sold to another. In other words, Tetrault's" personal privilege"
language related to who could claim the exemption; it did not relateto whether the
exemption from execution was an entitlement or a privilege for purposes of

deter mining whether a property right existsin the exemptions. Thus, Tetrault is not
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authority for the proposition that a judgment debtor does not have a property
interest in statutory exemptions from execution.

172 Nor does Estate of Sandvig support the County's argument that Dorwart does
not have a property interest in claiming statutory exemptions from execution. There,
the appellants owned a 1929 M odel A Ford which waslevied on and sold in partial
satisfaction of a judgment debt owed to the Sandvig estate. They did not claim the
Ford as exempt property. Estate of Sandvig, 250 Mont. at 221-22, 819 P.2d at 185.
Subsequently, the appellants petitioned for bankruptcy, claiming a different vehicle
as exempt property under the bankruptcy statutes. Several weeks later, they
petitioned thedistrict court for recovery of $1,200 each from the Sandvig estate for
their exemption interest asjudgment debtorsin the Ford. Thedistrict court denied
their petition on the basisthat the appellants had waived their exemption interest in
the Ford by obtaining an exemption for a different vehiclein the bankruptcy
proceeding. We affirmed and, in doing so, reiterated the statement from Tetrault
that the statutory exemptions from execution are personal privileges. Estate of
Sandvig, 250 Mont. at 222, 819 P.2d at 185-86. We did not further discussor refer to
the " personal privilege" language and, asin Tetrault, that language did not relate to
whether the judgment debtorshad a property interest in statutory exemptions.
Indeed, asin Tetrault, noissuewasraised or discussed in Estate of Sandvig
regarding whether the appellants had a property interest in the statutory exemptions
from execution which would raise due process concer ns.

173 The State also argues that Dorwart does not have a property interest in the
exemptionswhich is protected under the due process provisions of the Montana and
United States Constitutions. The State points out that, pursuant to § 25-13-609,
MCA, Dorwart'sinterest in thelisted statutory exemptions from execution lies only
in the specified monetary amounts provided in the statute, rather than in any
particular item of property, and, asaresult, Dorwart cannot have a protected
property interest in the specific items of personal property. The State assertsthat the
interest protected by the statutory exemption ismerely the debtor's equity interest,
up to the statutorily established amount, in the property'svalue. Under the State's
theory, the debtor isnot entitled to retain possession of exempt property which hasa
value greater than the statutorily exempt amount, but is entitled only to the
exempted value of that property. Thus, accordingto the State, the debtor does not
have a protected property interest in the specified item of personal property.
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174 The State misappr ehends the natur e of the protected property interest at issue
here. A judgment debtor's property interest liesin the statutory exemption from
execution itself and the ability to claim that exemption. The resulting benefit to the
debtor from claiming a statutory exemption from execution may be either retaining
possession of theitem of property itself or receiving money equivalent to the
statutorily exempt amount, depending on the nature and value of the particular item
of property. Regardless of the form in which the debtor ultimately receivesthe
benefit of the exemption from execution, he or sheisentitled to claim the statutory
exemption and that isthe property interest which isprotected by theright to due
prOcess.

175 We conclude that, by providing that all Montana residents are entitled to
specified exemptions from execution, the L egislature has conferred upon judgment
debtors an entitlement to claim and benefit from those exemptions. We hold,
therefore, that Montana judgment debtors have a property interest in the statutory
exemptions from execution which is protected by the due process guar antees
contained in the Montana and United States Constitutions.

B. Adequacy of due process provided by the post-judgment execution statutes

176 Having held that due process protects a judgment debtor's property interest in
statutory exemptions from execution, we turn to the District Court's determinations
that Montana's post-judgment execution statutes do not provide adequate due
process and are, therefore, unconstitutional. I n thisregard, we observe that due
process generally requires notice of a proposed action which could result in depriving
a person of a property interest and the opportunity to be heard regarding that

action. See Matter of Klos (1997), 284 Mont. 197, 205, 943 P.2d 1277, 1281.

177 The County arguesthat the District Court's ultimate conclusion that the statutes
are unconstitutional is erroneous because the court failed to follow the United States
Supreme Court's binding precedent in Endicott-Johnson Corp. v. Encyclopedia
Press (1924), 266 U.S. 285, 45 S.Ct. 61, 69 L .Ed. 288. We disagr ee.

178 In Endicott-Johnson, the Supreme Court held that due process of law under the
Fourteenth Amendment to the United States Constitution does not requirethat a
judgment debtor be given notice and an opportunity to be heard prior to theissuance
and execution of awrit of garnishment. When the debtor has been given an
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opportunity to be heard and have hisor her day in court regarding the underlying
judgment, he or she must take notice of what will follow after entry of the judgment;
no further notice or hearing is necessary befor e instituting supplemental proceedings
to enfor ce the judgment. Endicott-Johnson, 266 U.S. at 288.

179 Endicott-Johnson addr essed only whether notice and opportunity for a hearing
must be afforded to a judgment debtor prior to theissuance and execution of awrit
of garnishment. It did not address whether due processrequired notice and
opportunity for a hearing after thewrit has been issued and the debtor's monies
garnished, so that the debtor might be allowed to assert any available exemptions
from garnishment or execution. Indeed, the existence of statutory exemptions from
garnishment or execution was not raised in Endicott-Johnson and the Supreme
Court did not discuss whether statutory exemptions from execution or gar nishment
might affect due process considerationsin such situations.

1180 Nor arethe additional cases on which the County relies as support for its
assertion that Endicott-Johnson controls the due processissue befor e us applicable.
While two of those cases cite to Endicott-Johnson for its holding that notice and
opportunity for a hearing arenot required prior to awrit of garnishment or
execution being issued, neither case addressed whether due processrequiresnotice
and opportunity for a hearing after a debtor's money has been garnished or property
levied on so that a debtor may effectively assert available exemptions. See L angford
v. State of Tennessee (W.D. Tenn. 1973), 356 F.Supp. 1163, 1164; Moyav. DeBaca (D.
N.M. 1968), 286 F.Supp. 606, 608. The remaining two cases on which the County
relies, while recognizing the continued viability of the Endicott-Johnson holding
within itsfactual parameters, explicitly distinguish Endicott-Johnson from, and hold
it inapplicableto, situations wher e statutory exemptions from execution or
garnishment exist of which the debtor may be erroneoudy deprived if not afforded
notice and opportunity to be heard at some point during the post-judgment
proceedings. See Neely v. Century Finance Co. of Ariz. (D. Ariz. 1985), 606 F.Supp.
1453, 1461-62; Caglev. Carlson (Ariz. App. 1985), 705 P.2d 1343, 1348.

181 Moreover, we observe that many of the recent federal cases which have
addressed the constitutionality of state statutory schemesfor post-judgment
garnishment or execution also have deter mined that Endicott-Johnson isfactually
distinguishable and, therefore, not dispositive in cases wher e the statutes at issue
grant judgment debtorstheright to claim various exemptions from execution. Asthe
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United States Court of Appealsfor the Tenth Circuit has noted, Endicott-Johnson
did not consider the existence of exempt property which might be erroneoudy seized
and sold if some post-judgment notice and hearing are not accorded to the debtor.
Aacen v. San Juan County Sheriff's Dept. (10th Cir. 1991), 944 F.2d 691, 695
(citations omitted).

"Endicott's rational e assumed that the judgment resolved all outstanding
issues between the debtor and the creditor, collection being a ministerial act.
However, the judgment does not resolve whether certain property is exempt."
McCahey v. L.P. Investors [(2nd Cir. 1985), 774 F.2d 543, 548]. That is,
while the judgment resolves the issue whether a debt exists, it does not
address whether the creditor can seek satisfaction of the debt from this
particular asset.

Aacen, 944 F.2d at 695; see also Finberg v. Sullivan (3rd Cir. 1980), 634 F.2d 50, 56-57;
Deary v. Guardian Loan Co., Inc. (S.D.N.Y. 1982), 534 F.Supp. 1178, 1185; Kirby v.
Sprouls (C.D. 1. 1989), 722 F.Supp. 516, 520. Indeed, some cases have questioned
Endicott-Johnson's continued viability in light of modern-day due process jurisprudence.
See, e.q., Finberg, 634 F.2d at 56-57; Dionnev. Bouley (1st Cir. 1985), 757 F.2d 1344,
1351; Deary, 534 F.Supp. at 1185-86.

182 We are persuaded by the reasoning of the above cases. Asaresult, we conclude
that, insofar as Dorwart assertsthat Montana's post-judgment execution statutes
violate due process of law because they do not adequately protect his property
interest in the exemptions available thereunder, Endicott-Johnson is not controlling
and the District Court did not err in so deter mining. Having rg ected the County's
threshold assertion of error, we proceed to addressthe substantive basisfor the
District Court's conclusion that M ontana's post-judgment execution statutesare
unconstitutional because they do not provide judgment debtorswith notice of the
seizure of property, notice of the statutory exemptions from execution, notice of
procedur es by which to claim exemptions and of the availability of a hearing

regar ding those exemptions, and a prompt hearing on whether the property is
exempt.

183 In addressing whether statutes gover ning post-judgment execution and
garnishment procedur es provide adequate due process protections, many of the
federal cases cited above apply a balancing test culled from Mathewsv. Eldridge
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(1976), 424 U.S. 319, 96 S.Ct. 893, 47 L .Ed.2d 18. See, e.g., Aacen, 944 F.2d at 695-96;
Dionne, 757 F.2d at 1352; Finberg, 634 F.2d at 58; Kirby, 722 F.Supp. at 521.

[I]dentification of the specific dictates of due process generally requires
consideration of three distinct factors: First, the private interest that will be
affected by the official action; second, the risk of an erroneous deprivation of
such interest through the procedures used, and the probable value, if any, of
additional or substitute procedural safeguards; and finally, the Government's
interest, including the function involved and the fiscal and administrative
burdens that the additional or substitute procedural requirement would entail.

Mathews, 424 U.S. at 335. Indeed, we previously have recognized and applied this
balancing test in addressing the extent of procedural safeguards required to protect due
process rights under other circumstances (see M.C. v. Department of Institutions (1984),
211 Mont. 105, 109-10, 683 P.2d 956, 958-59; Matter of M.F. (1982), 201 Mont. 277, 284-
86, 653 P.2d 1205, 1208-09), and it is appropriate that we weigh the Mathews factorsin
our consideration of the due process issue here, as did the District Court.

1. Private Interests Involved

184 Applying thefirst prong of the Mathewstest, it isclear that the private interests
of both the judgment creditor and the judgment debtor are affected by the official
action of levying upon personal property under awrit of execution. Thejudgment
creditor'sinterest in the process of executing on ajudgment isto obtain the money or
property to which the creditor isentitled. The creditor isowed a debt and has
expended time and money in taking legal action to reduce that debt to a judgment.
Having obtained a judgment against the debtor, the creditor hasa strong interest in
the speedy and inexpensive satisfaction of that judgment. Furthermore, if the
creditor's ability to execute on the judgment isunduly delayed, thereisa possibility
that the debtor may dispose of the property or that the property may diminish in
value, thusreducing the creditor's ability to satisfy the judgment.

185 The judgment debtor'sinterest in the execution process, on the other hand, isto
preserve hisor her ability to claim that certain property isnot subject to execution.
Aswe concluded above, judgment debtors have a property interest in the ability to
claim statutory exemptions from execution and, thus, have a strong interest in their
ability to initiate procedures by which to effectively claim those exemptions and
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preserve exempt property. Thisincludesthe debtor'sinterest in asserting the
statutory exemptions from execution to which he or sheisentitled and receiving a
prompt deter mination of whether the property which has been, or isabout to be,
levied on is subject to execution.

186 Whilethe creditor'sinterest in satisfying ajudgment clearly overridesthe
debtor'sinterest in any nonexempt property, the debtor'sinterest outweighsthat of
the creditor asto any property which is statutorily exempt from execution. " Since
the debtor hasa significant interest in protecting exempt property from seizure,
clearly, the debtor isentitled to procedural safeguardsthat do not adver sely affect
the creditor'sadjudicated rights." Kirby, 722 F.Supp. at 521. Oncethe property is
levied on, however, ther eby removing the possibility that the debtor will destroy or
conceal these assets, the creditor'sinterests are adequately preserved and the
debtor'sinterest in the property becomes" very compelling." Aacen, 944 F.2d at 696;
Dionne, 757 F.2d at 1352.

2. Risk of Erroneous Deprivation and Vaue of Other Procedural Safeguards

187 The second M athews factor necessitates an examination of the post-judgment
execution statutes, in light of the asserted procedural deficiencies of those statutes, to
deter mine whether, under the statutory procedures, thereisarisk that judgment
debtorswill be erroneoudly deprived of their property and whether requiring
additional procedural safeguardswould be valuablein reducing therisk of erroneous
deprivation.

a. notice of the seizure of property

188 Dorwart first assertsthat the post-judgment execution statutes are procedurally
inadequate because they fail to requirethat judgment debtorsbe notified of the
seizure of their property either before or after the fact. Indeed, while Dorwart was
provided with actual notice of the pending seizure of his property when he was
served with the two writs of execution, thereisno statutory requirement in the M CA
that writs of execution be served upon a judgment debtor at any time. Nor do the
statutes provide for any other method of notifying ajudgment debtor that property
has been seized in satisfaction of a judgment.

189 Without notice to a debtor that property will be, or has been, seized under awrit
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of execution, a debtor's exempt property could be levied on and sold beforethe
debtor was awar e of the seizure, particularly if the property werenot in the debtor's
direct possession. Providing such noticeto a debtor would protect the debtor's ability
to assert the statutory exemptions from execution to which the debtor isentitled. It is
clear, however, that a requirement that the debtor be notified of a seizure of property
may detrimentally affect a creditor'sinterest by creating an opportunity for the
debtor to secrete or dispose of property beforethe property can belevied on.

190 I n recognition of these competing concer ns, due process usually does not require
that a debtor be given notice prior to issuance of awrit of execution or even prior to
thelevy on the property, aslong asthe debtor isgiven notice of the property seizure
in a manner which protectsthe debtor's ability to assert exemptions. Dionne, 757
F.2d at 1352; Finberg, 634 F.2d at 59. However, " [o]nce the attachment is made,
removing the possibility that the debtor will secrete his assets, the debtor must
receive and be notified of atimely opportunity to challenge any sequestration of his
property which thelaw makes unattachable.” Dionne, 757 F.2d at 1352 (citations
omitted). The additional procedural safeguard of providing a judgment debtor with
notice at thetime of or shortly after seizure would be valuable in decreasing the risk
of an erroneous deprivation of the debtor's exempt property.

b. notice of the statutory exemptions

191 Dorwart also assertsthat the post-judgment execution statutes do not provide
adequate due process because they do not requirethat debtorsbeinformed of the
existence of exemptions from execution. In thisregard, the only notice of exemptions
provided in this case was a reference at the bottom of each of the writs of execution
directing the sheriff to satisfy the judgment out of any of Dorwart's property which
was" NOT EXEMPT FROM EXECUTION." Thewritsdid not indicate what
property is statutorily exempt from execution or explain where a person could find
information on available exemptions, and the post-judgment execution statutes do
not requirethat judgment debtors be provided such infor mation.

192 Aswe concluded above, judgment debtors have a protected property interest in
the ability to claim and benefit from statutory exemptions from execution. T hat
property interest could belost if they are not informed that the exemptions exist
because a debtor unawar e of the exemptions likely will not claim them. Thus, thereis
arisk that debtorswill be erroneoudy deprived of their interest in, and ability to
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claim, the statutory exemptions from execution.

193 In general, due processrequires notice which, under the circumstances, is
reasonably calculated to inform interested parties of the action and afford them an
opportunity to present objections. Aacen, 944 F.2d at 697; Finberg, 634 F.2d at 61-
62. Noticeto ajudgment debtor informing him or her of the availability of
exemptions from execution and wher e infor mation about those exemptions can be
found would preservethe debtor's opportunity to present objectionsto the levy on,
and possible sale of, property which is exempt from execution. To that extent, the
additional procedural requirement that debtors be provided with notice of the
existence of exemptions and how to locate mor e infor mation about them would be
valuablein reducing therisk of erroneously depriving judgment debtors of their
interest in claiming statutory exemptions from execution.

C. notice of procedures by which to claim exemptions and of the availability
of a hearing regarding those exemptions

194 Dorwart next contendsthat the statutes at issue are procedurally inadequate
because they do not provide for noticeto a judgment debtor of procedureswher eby
the debtor may claim property, wages or benefits as exempt from execution and
receive a hearing on that claim. Indeed, M ontana's post-judgment execution statutes
do not provide any means by which statutory exemptions can be claimed and
determined by a court of law. In response to this statutory vacuum, several methods
of claiming exemptions have developed and been judicially approved (seeg, e.g., Welch
v. Huber (1993), 262 Mont. 114, 115, 862 P.2d 1180, 1181; Stateex rel. Bartol v.
Justice of the Peace Court (1936), 102 Mont. 1, 5, 55 P.2d 691, 691-92), but none have
been incor porated into the execution statutes. It isclear that Dorwart availed himself
of one of these methods by moving for therelease of his property and to quash the
writs of execution, which resulted in the Justice Court ordering thereturn of his
seized property. However, Dorwart did not receive actual notice of any available
procedures, statutory or otherwise, to claim exemptions from execution. The writs of
execution issued in this case wer e completely silent asto whether a process existed by
which to assert exemption rights and how to initiate such a process. Furthermore, the
statutory post-judgment execution procedures contain no provision for affording a
judgment debtor notice of the availability of any means of asserting exemptions from
execution and receiving a hearing on those exemptions.
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195 Thefailureto provide notice of any procedures, whether statutory or
nonstatutory, by which ajudgment debtor may claim the available exemptions from
execution and receive a hearing on those claims createsarisk that the debtor may be
erroneoudsly deprived of exempt property. Without such notice, ajudgment debtor
could either fail to pursue a legitimate remedy or not discover the existence of a
remedy until it istoo late to reclaim the property. In light of the complete absencein
Montana's post-judgment execution statutes of provisionsfor notifying judgment
debtors of proceduresto claim exemptions from execution, it is clear that additional
procedur al safeguardswould be valuable.

d. prompt hearing on whether property is exempt

196 Finally, Dorwart assertsthat the post-judgment execution statutesare
unconstitutional because they fail to specifically provide for a hearing on claimed
exemptions available under the post-judgment execution proceduresor for prompt
disposition of exemption claims. Due process clearly requiresthat a person be given
an opportunity for a hearing at which to present objectionsto an action which could
result in depriving the person of a property interest. See Matter of Klos, 284 Mont. at
205, 943 P.2d at 1281; Aacen, 944 F.2d at 697. I n the present case, Dorwart asserted
his exemption claims by way of hismotion for release of his property and to quash
the writs of execution and, eventually, the property levied on wasreturned to him.
However, therecord does not indicate whether Dorwart ever received a hearing on
his exemption claims.

197 It islikely that, in most cases, the judgment creditor will have levied on the
property prior to the debtor asserting exemptions from execution and, asa result, the
longer a hearing on, and disposition of, the debtor's exemption claimsis delayed, the
longer the debtor isdeprived of possession of the exempt property. Thus, absent a
prompt hearing on ajudgment debtor's claim that property is exempt from
execution, thereisarisk of deprivation of the debtor's property. Requiring a prompt
hearing and decision on whether ajudgment debtor's property isexempt from
execution would be valuablein diminishing thisrisk of an erroneous deprivation of
the debtor'sinterest.

3. Government's Interest

198 Application of the Mathews test also entailsweighing the state'sinterest in the
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post-judgment execution process, including the fiscal and administrative burdens
which may beimposed on the state by requiring additional procedural safeguards.
Clearly, the state hasan interest in enforcing itslaws and in preserving the integrity
of thejudicial system through enforcement of court judgments. That interest
includes protecting a judgment creditor's ability to collect on an adjudicated debt,
while conserving the limited financial and administrative resour ces availabletoit.
The state'sinterest also must encompass a judgment debtor's entitlement to statutory
exemptions from execution, however, in order to avoid favoring one party'slegal
rights over those of the other.

199 A requirement that judgment debtors be given notice of a seizure of their
property pursuant to awrit of execution, notice of statutory exemptions from
execution, and notice of procedures by which to claim exemptions from execution
and receive a hearing on those exemption claimswould further the state'sinterest in
protecting the debtor'sright to the exemptions without significantly impacting on the
creditor'sinterest in satisfying the judgment, since the creditor isnot entitled to
execution on exempt property. Nor would the state's fiscal and administrative
burdens be significantly increased, since the notice of property seizures, availability
of exemptions and procedures by which to claim exemptionswould requireonly the
printing of new, or revising of old, writ of execution forms.

1100 It isclear, however, that requiring a prompt hearing on a judgment debtor's
claim that property is exempt from execution affectsthe state'sinterests by adding to
both itsadministrative and fiscal responsibilities. Thisis especially apparent in the
additional burden placed upon the state'sjudicial system by requiring prompt
hearings and disposition of the debtor's claims.

4. Balancing the Mathews Factors

1101 We determined above that additional procedural requirementsin the execution
process would be valuable in reducing therisk of an erroneous deprivation of a
judgment debtor'sinterest in the ability to claim and benefit from statutory
exemptions from execution. Thefirst three requirements are noticesto judgment
debtors of the seizure of their property under awrit of execution, either at thetime
of the seizure or shortly thereafter; of the availability of exemptions from execution
and wher e infor mation about those exemptions can be found; and of procedures by
which to claim exemptions and receive a hearing on those claims. Providing this
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information to debtorswould protect their property right in claiming statutory
exemptions from execution, yet not preclude the judgment creditor from proceeding
with an execution sale of any nonexempt property. Furthermore, the burden placed
on the state by requiring these noticesis dight. It amounts to nothing morethan
notifying the judgment debtor that particular property has been seized and including
infor mation about available exemptions from execution and the existence of
procedur es by which to claim them in the writ of execution itself. M oreover, the
notice of available exemptions need not include a detailed and exhaustive list of all
exemptions; it need merely provide notice of the existence of exemptionsfrom
execution and how to locate mor e information about them. See, e.g., Aacen, 944 F.2d
at 698. We conclude that, in weighing the interests of the partiesinvolved in
execution proceedings, theinterest of thejudgment debtor in claiming property
exemptions substantially outweighs any burden placed on the creditor or the state by
these additional notice requirements.

1102 The final requirement we deter mined would be beneficial in reducing therisk
of erroneoudly depriving a judgment debtor of hisor her interest in claiming
exemptions from execution isa prompt hearing and disposition of exemption claims.
Such arequirement clearly benefits both the debtor and the creditor by reducing the
timeinvolved in resolving their respective claimsto the property at issue and
furthersthe state'sinterest in theintegrity of thejudicial system. Whilethe
requirement of a prompt hearing increasesthe state's administrative and fiscal
burdens, it also advancesthe state'sinterestsin both protecting the debtor'sinterest
in effectively claiming exemptions from execution and the creditor'sinterest in timely
satisfying the judgment. See Kirby, 722 F.Supp. at 523. In light of the judgment
debtor's property interest in the ability to claim exemptions from execution, the
debtor'sstrong interest in retaining--or recovering--property which is exempt from
execution and therisk that, absent a prompt hearing on the exemption claims, the
debtor will be unnecessarily deprived of exempt property for a substantial period of
time, we conclude that the debtor'sinterests here outweigh the cost, both fiscally and
administratively, imposed upon the state.

1103 In summary, we conclude that M ontana's post-judgment execution statutes
violate state and federal constitutional guarantees of due process of law because they
do not providefor noticeto a judgment debtor of the seizure of the debtor's
property, of the availability of statutory exemptions from execution and whereto
locate additional information about them, and of the availability of procedures by
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which to claim exemptions from execution. We further conclude that the statutesare
deficient from a due process standpoint because they do not provide for a prompt
hearing on claimed exemptions. Asaresult, we hold that the District Court did not
err in determining that Montana's post-judgment execution statutesare
unconstitutional because they do not provide the procedural due process of law
required by Articlell, Section 17 of the Montana Constitution and the Fourteenth
Amendment to the United States Constitution.

1104 3. Are Caraway and Ames entitled to qualified immunity from individual
liability for Dorwart's 8 1983 claims?

1105 The District Court concluded that Caraway and Ameswer e entitled to qualified
immunity from individual liability for Dorwart's due process claims based on its
determination that the constitutional notice-related rights which were violated were
not clearly established at the time the deputies acted pursuant to the writs of
execution and because the deputies could not reasonably have under stood that their
actionsviolated Dorwart'srights. Asaresult of its erroneous deter mination that
Caraway and Amesdid not violate Dorwart's search and seizurerights, the District
Court did not address whether they were entitled to qualified immunity for entering
hisresidence and seizing his property. Dorwart contendsthat the District Court's
gualified immunity conclusion regar ding his due process claim was erroneous and
that the deputies also are not entitled to qualified immunity on his search and seizure
claim. Therefore, we address qualified immunity vis-a-vis both the due process claim
and the search and seizure claim.

1106 Dorwart's due process claim requested only a declaratory judgment and
permanent injunction. He did not seek monetary damages for that claim. Qualified
immunity is a defense to damages liability; it isnot available in actionsfor
declaratory or injunctiverelief. American Fire, Theft and Collision Managers, Inc. v.
Gillespie (9th Cir. 1991), 932 F.2d 816, 818. Therefore, we conclude that the District
Court erred in applying qualified immunity in the context of Dorwart's due process
claim.

1107 Qualified immunity shields gover nment officials perfor ming discr etionary
functionsfrom liability for civil damageswhen their conduct does not violate clearly
established statutory or constitutional rights of which a reasonable per son would
have known. Harlow v. Fitzgerald (1982), 457 U.S. 800, 818, 102 S.Ct. 2727, 2738, 73
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L.Ed.2d 396, 410. In analyzing whether an official isentitled to qualified immunity, a
court must identify theright violated, deter mine whether theright was clearly
established at thetime of the violation and, if theright was clearly established,
determine whether areasonable person or official would have known that hisor her
conduct violated that right. Hamilton v. Endell (1992), 981 F.2d 1062, 1066; Or ozco
v. Day (1997), 281 Mont. 341, 350, 934 P.2d 1009, 1014. In thisregard, a plaintiff has
theinitial burden of provingthat theright was clearly established at the time of the
violation. If--but only if--the plaintiff makes this showing, the burden shiftsto the
defendant asserting qualified immunity to provethat hisor her conduct was
reasonable even though it violated the law. See Hamilton, 981 F.2d at 1066.

1108 Dorwart correctly assertsthat he had a clearly established constitutional right
to be free from searches and seizuresin hishomein the absence of a search warrant
or one of the exceptions to the warrant requirement. See U.S. Const. amend. 1V; Art.
I, Sec. 11, Mont. Const.; Statev. Bullock (1995), 272 Mont. 361, 374, 901 P.2d 61, 70.
Thisgeneral statement of theright to be free from unreasonable sear ches and
seizuresistoo broad, however, for purposes of determining the " clearly established
right" portion of the qualified immunity deter mination under given circumstances.
Rather, theright which has been violated must be clearly established in amore
particularized, relevant sense. See Aacen, 944 F.2d at 701; Anderson v. Creighton
(1987), 483 U.S. 635, 640, 107 S.Ct. 3034, 3039, 97 L .Ed.2d 523, 531. While a plaintiff
need not show that the specific action in question previously has been held unlawful,
it must be demonstrated that, under the particular circumstances of the caseand in
light of pre-existing law, the unlawfulness of the action taken was appar ent.
Anderson, 483 U.S. at 640. Under the circumstances of this case, Dorwart must
demonstrate that, at thetime the deputies entered hishome, it was clearly established
that the writs of execution did not authorize their entry in the absence of a warrant
or an established exception to the warrant requirement and that, asa result, they
violated hisright to be free from unreasonable sear ches and seizures.

1109 In thisregard, the specific issue presented and resolved above--whether awrit
of execution, in and of itself, authorizes officersto enter a person’'shome and seize
property therein--isone of first impression in Montana. In the only other M ontana
case addressing the extent of an official's authority when acting pursuant to a writ,
we concluded that a writ of attachment provides an official with " theright to enter a
business place against the will of the occupant, per mission having been asked and
refused, and to seize the property therein belonging to the occupant and subject to
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levy." Ramsey, 27 Mont. at 156, 69 P. at 712. Our 1902 decision in Ramsey isthe only
Montana case inter preting the scope of authority derived from awrit directing a levy
on property. While Ramsey did not address or resolve whether such an entry would
survive constitutional scrutiny, it certainly appeared to authorize an official acting
pursuant to awrit directing thelevy on a person's property to enter and take
possession of the premisesin which property subject to execution was located in
order to effectuate the execution without the necessity of a warrant.

1110 Mor eover, while the cases on which werelied in resolving issue one above--
Camara, G.M. Leasing and Hinchey--had been decided prior to Ames and
Caraway's unlawful entry into Dorwart's home, it would not have been clear that we
would inter pret those cases as supporting our conclusion that the deputies actions
violated Dorwart's constitutional rights. Camara and G.M. L easing, while providing
guidance in addressing the scope of warrantless administrative sear ches and seizures,
did not directly address actionstaken pursuant to a writ of execution. Indeed, in
neither case did there appear to be any type of judicial authorization for entry into
the complainant's premises. See Camara, 387 U.S. at 526; G.M. Leasing, 429 U.S. at
344-46. Further mor e, while Hinchey directly addressed theissueraised in the
present case, it ismerely persuasive authority, not binding precedent.

1111 Additionally, the Supreme Court previously had expressly stated that an
officer'sentry into private premisesto levy on property pursuant to awrit of
execution is not subject to Fourth Amendment constraints. See Boyd, 116 U.S. at 624.
While we deter mined above that Boyd does not control our resolution of the search
and seizureissue befor e us, the Supreme Court has never expressly overruled that
portion of Boyd and, thus, it remained a potential sour ce of authority on which to
base a conclusion that Ames and Caraway did not violate Dorwart'srights when they
entered hishome.

1112 We conclude that, under thelaw asit existed at the time Ames and Caraway
entered Dorwart's home and levied upon his property, it was not clearly established
that the writs of execution pursuant to which the deputies acted did not, in and of
themselves, authorize entry into a privateresidence or that their entry pursuant only
to thewrits of execution violated Dorwart'sright to be free from unreasonable

sear ches and seizures. Because Dorwart has not satisfied hisinitial burden of proving
that theright which the deputies violated was clear ly established at the time of the
violation, we need not address whether it was objectively reasonable for Ames and
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Caraway to believe their conduct was lawful. See Hamilton, 981 F.2d at 1066. We
hold that Caraway and Ames are entitled to qualified immunity from individual
liability for Dorwart's § 1983 search and seizure claim.

1113 4. Did the District Court err in granting summary judgment in favor of
Stillwater County and Brophy, in his capacity as Sheriff, on Dorwart's § 1983 search
and seizureclaim?

1114 Aswe stated above in addressing the sear ch and seizureissue, 8 1983 provides a
cause of action for a person who isdeprived of a federally protected right by another
person acting under color of statelaw. 42 U.S.C. § 1983; Mysse, 279 Mont. at 260,
926 P.2d at 769. Generally, § 1983 claims are brought against public officialsin ther
individual capacitiesfor their actionstaken under color of state law. See Orozco, 281
Mont. at 348, 934 P.2d at 1013. However, municipalities and local gover nmental
entities also may be sued as" persons' under § 1983. Orozco, 281 Mont. at 347, 934
P.2d at 1012.

1115 A local governmental entity may be held liable under § 1983 only when it is
shown that the entity itself caused the constitutional violation at issue through the
implementation of a policy or custom of that governmental entity. City of Canton,
Ohiov. Harris (1989), 489 U.S. 378, 385, 109 S.Ct. 1197, 1203, 103 L .Ed.2d 412, 424
(citing Monell v. New York City Dept. of Social Services (1978), 436 U.S. 658, 98 S.
Ct. 2018, 56 L .Ed.2d 611). Thus, in order to impose liability on a local gover nmental
entity under § 1983, a plaintiff must establish

"(1) that he possessed a constitutional right of which he was deprived; (2) that
the municipality had a policy; (3) that this policy ‘amounts to deliberate
indifference’ to the plaintiff's constitutional right; and (4) that the policy isthe
'moving force behind the constitutional violation." "

Buhr on Behalf of Lloyd v. Flathead County (1994), 268 Mont. 223, 239, 836 P.2d 381,
390 (quoting Oviatt By and Through Waugh v. Pearce (9th Cir. 1992), 954 F.2d 1470,
1474). Similarly, a supervisor, such as Brophy here, cannot be held liable under § 1983
unlessit is demonstrated that the supervisor's adoption of a plan or policy authorized or
approved of the conduct alleged to have resulted in the constitutional deprivation. See
Bergquist v. County of Cochise (9th Cir. 1986), 806 F.2d 1364, 1369-70.

file:///C)/Documents¥%20and%20Setti ngs/cu1046/Desktop/opi niong/95-446%200pinion.htm (38 of 49)4/19/2007 10:21:36 AM



file:///CJ/Documents¥20and%20Setti ngs/cu1046/Desktop/opinions/95-446%200pi nion.htm

1116 The District Court determined that Dorwart failed to demonstrate that either
Stillwater County or Brophy had adopted policiesregarding levy and execution
under awrit of execution other than the" policy" of relying on M ontana statutes and,
therefore, that Dorwart had not established the elements set out in Buhr. On that
basis, it concluded that Dorwart's § 1983 claims against Stillwater County--and, by
implication, Brophy--failed as a matter of law. We note that the only § 1983 claim on
which Dorwart has prevailed is his claim that Caraway and Amesviolated his Fourth
Amendment rights when they entered hishome and seized his property and, asa
result, we review the District Court's conclusion hereonly asit relatesto this search
and seizure claim.

1117 Dorwart arguesthat the District Court's conclusion was erroneous because he
established that the actions of Amesand Caraway in entering hisresidence and
seizing his property were carried out in the usual and customary manner of the
Stillwater County Sheriff's Office. He further assertsthat this customary procedure
was the policy which resulted in the deprivation of his constitutional rights and that,
by allowing deputiesto proceed under thispolicy, Brophy and Stillwater County
failed to adequately train and supervise the deputies. According to Dorwart, this
failureto train and supervise amounted to " deliberate indifference”" to his
constitutional rights. We disagr ee.

1118 A governmental entity'sfailureto adequately train or superviseitslaw

enfor cement officers may be the basis of § 1983 liability when that failuretotrain or
supervise amountsto deliberate indifference to therights of personswith whom the
officers come into contact. Harris, 489 U.S. at 388. However, " deliberate
indifference" in this context occurs only when the need for different action isso
obvious, and the inadequacy of the procedure used isso likely to result in violations
of constitutional rights, that it isreasonable to say the policymakerswere
deliberately indifferent to the need to change the policy. Buhr, 268 M ont. at 240, 886
P.2d at 391 (citations omitted); Harris, 489 U.S. at 390. Thus, in order for Dorwart to
satisfy the deliberate indiffer ence element for imposing liability under § 1983, he
must establish that Stillwater County's customary proceduresfor serving and
executing awrit of execution, asimplemented by Amesand Caraway in this case,
obviously wer e constitutionally inadequate and that Stillwater County and Brophy
wer e deliberately indifferent to the need to remedy those procedural inadequacies.

1119 Aswe discussed above in addressing the issue of qualified immunity, it was not
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clearly established prior to thiscasethat alaw enforcement officer'sentry intoa
person'sresidence and seizur e of property therein pursuant solely to awrit of
execution violates the person's constitutional right to be free from unreasonable
sear ches and selzures. M ontana statutes gover ning post-judgment execution
procedures do not define the extent of an officer's authority when executing awrit of
execution. M oreover, the only M ontana case addr essing the extent of implied
authority under awrit held that the officer was authorized to enter premises against
the will of the occupant and levy upon property located therein. See Ramsey, 27
Mont. at 156, 69 P. at 712.

1120 We conclude that when Ames and Caraway entered Dorwart'sresidence and
seized his property, the constitutional inadequacy of Stillwater County's customary
proceduresfor executing awrit of execution was not obvious and, as a result,
Stillwater County and Brophy were not deliberately indifferent to the need to
remedy the inadequacies we have now determined exist. Thus, Dorwart hasfailed to
establish the necessary " deliberate indifference” element, asrequired under Buhr,
for imposing § 1983 liability on a gover nmental entity. We hold, therefore, that the
District Court did not err in granting summary judgment in favor of Stillwater
County and Brophy, in his capacity as Sheriff, on Dorwart's § 1983 search and
Seizure claim.

1121 5. Did the District Court err in granting summary judgment in favor of the
County on Dorwart's conversion and trespass claimsand Harry Dorwart's trespass
claim?

1122 In the amended complaint, Dorwart and hisfather asserted conversion and
trespass claims against the County. The District Court granted summary judgment
in favor of the County on these claims on the basisthat, since it had deter mined that
the writs of execution authorized Ames and Caraway to enter Dorwart'sresidence
and levy upon his property therein, Dorwart could not establish the unauthorized
entry element of a trespassclaim or the unauthorized seizure of control over
property element of a conversion claim.

1123 Dorwart arguesthat, because the District Court erred in determining that the
writs of execution authorized the deputiesto enter hisresidence and seize his
property, the court also erred in determining as a matter of law that the

" unauthorized" elements of histort claims could not be established. He contends
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that, in the event this Court holds--as we have above--that the writs of execution did
not authorize Ames and Caraway to enter hisresidence and seize his property, his
trespass and conversion claims ar e viable and should bereinstated. We agree that,
given our holding on issue one, the basis on which the District Court concluded that
Dorwart and hisfather could not establish their tort claimsisincorrect.

1124 The County reiterates here, however, the alternative argument it raised in the
District Court with regard to thetort claims. According to the County, Dorwart's
tort claims still fail because the deputieswerejustified in their execution of writs
which wereregular on their face, issued by competent authority and appeared, at the
time, to authorize the deputies’ actions. In thisregard, the County essentially
contends that Ames and Caraway could not reasonably have understood that their
actionswere not authorized by the writs of execution and, therefor e, none of the
defendants should beliable for damages. The District Court did not reach this
argument because of itsruling that the writs authorized the deputies actions.
However, we will " affirm district court decisions which are correct regardless of the
court'sreasoning in reaching the decision.” Clark, 279 Mont. at 286, 927 P.2d at 999
(citation omitted). Thus, we examine the County's alter native ar gument.

1125 We previoudy have held that actions of law enfor cement officers cannot be
tortious when the officers ar e proceeding on the basis of a reasonable, good faith
under standing of the law and do not act with unreasonable violence or subject
citizensto unusual indignity. Strung v. Anderson (Mont. 1975), 529 P.2d 1380, 1382
(citing Daly v. Pedersen (D. Minn. 1967), 278 F.Supp. 88, 93; Harri v. | saac (1940),
111 Mont. 152, 107 P.2d 137; Wheeler v. Moe (1973), 163 Mont. 154, 515 P.2d 679;
Meineckev. McFarland (1949), 122 Mont. 515, 206 P.2d 1012). We further opined
that " it would put too great a burden on law enfor cement officersto make them
subject to damages every time they miscalculated in what a court of last resort would
determine constituted an invasion of constitutional rights." Strung, 529 P.2d at 1381.

1126 We held above that, at the time Ames and Caraway acted pursuant to thewrits
of execution, it was not clearly established that their actionsviolated Dorwart's
constitutional rights. Thus, when the deputies entered Dorwart's hometo execute the
writs of execution accor ding to procedureswhich appeared to be appropriate under
then-existing M ontana law, they were acting on a " reasonable, good faith

under standing of the law." See Strung, 529 P.2d at 1382. Furthermore, Dorwart has
not alleged--and the record does not suggest--that the deputies acted with
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unreasonable violence or subjected him to unusual indignity. Strung, 529 P.2d at
1382. We conclude, therefore, that the actions of Ames and Caraway in entering
Dorwart'sresidence and levying upon property therein were not tortious as a matter
of law.,

1127 We hold that the District Court did not err in granting summary judgment in
favor of the County on the state law tort claimsfor conversion and trespass asserted
by Dorwart and hisfather.

1128 6. Did the District Court err in concluding that Dorwart is not entitled to
attorney's fees?

1129 The District Court determined that the only statute under which Dorwart
potentially could be awar ded attorney'sfeeswas 42 U.S.C. § 1988 (8§ 1988), which
providesthat a prevailing claimant in an action brought pursuant to § 1983 may be
awarded attorney'sfeesat the court'sdiscretion. The court concluded that Dorwart
was not entitled to attorney'sfeesfor Dorwart's § 1983 search and seizure claim
based on its erroneous deter mination that the deputies actions had not violated
Dorwart'sright to be free from unreasonable sear ches and seizures. Whilethe
District Court erred in denying Dorwart attorney's fees on that basis, we conclude
that itsoverall determination that Dorwart isnot entitled to attorney'sfeesunder §
1988 iscorrect. We will affirm adistrict court'sdecision which is correct regardless
of the court'sreason for that decision. Clark, 279 Mont. at 286, 927 P.2d at 999
(citation omitted).

1130 Dorwart has prevailed on his claim that the County's actions violated hisright
to be free from unreasonable sear ches and seizures under the Montana and United
States Constitutions. He argues that, insofar as his search and seizure claim
established a violation of the Fourth Amendment to the United States Constitution
for purposesof a § 1983 action, heisentitled to attorney's fees pursuant to § 1988.

1131 It istruethat a successful § 1983 claimant may be awarded attorney's fees
under § 1988 regardless of the fact that qualified immunity preventsliability for
monetary damages. See Jackson v. Galan (5th Cir. 1989), 868 F.2d 165, 168 (citing
Pulliam v. Allen (1984), 466 U.S. 522, 543-44, 104 S.Ct. 1970, 1981-82, 80 L .Ed.2d
565, 580). However, there are cases wher e attor ney's fees should be denied because
gpecial circumstances exist which would render an award of attor ney's fees unjust.
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Blanchard v. Bergeron (1989), 489 U.S. 87, 89, 109 S.Ct. 939, 942, 103 L .Ed.2d 67, 72
(citing Newman v. Piggie Park Enterprises, Inc. (1968), 390 U.S. 400, 402, 88 S.Ct.
964, 966, 19 L .Ed.2d 1263, 1266). We conclude that such special circumstances exist
in the present case.

1132 Where a § 1983 claim isderived from the actions of a county and its officersin
enforcing or following state laws and, ther eby, effectuating state policy, that county
and its officers should not be subject to liability for attorney'sfeesresulting from the
claim. See, e.g., Familias Unidasv. Briscoe (5th Cir. 1980), 619 F.2d 391, 406;
Minnesota Council of Dog Clubsv. City of Minneapolis (Minn. Ct. App. 1995), 540 N.
W.2d 903, 906. The actionstaken by Ames and Caraway in executing thewrits at
issue here wer e pursuant to Stillwater County's customary proceduresfor the
execution of awrit issued in conformance with the M ontana execution statutes.
Indeed, in levying upon Dorwart's personal property, the deputies were enforcing the
public policy of Montana regar ding post-judgment executions as set forth in statutes
duly enacted by the Legislature and they wer e, ther efor e, effectuating state policy
rather than a policy promulgated by the County. Asa result, we conclude that
awarding attorney's fees against the County for Dorwart's § 1983 sear ch and seizure
claim would be unjust.

1133 Dorwart also has prevailed on his declaratory judgment action seeking a
declaration that Montana's post-judgment execution statutes are unconstitutional
because they do not provide adequate due process of law, and he assertsthat heis
entitled to attorney's fees on that claim. M ontana haslong followed the rule that
attorney'sfeeswill not be awarded to a prevailing party absent statutory or
contractual authority for such an award. Tanner v. Dream Island, Inc. (1996), 275
Mont. 414, 429, 913 P.2d 641, 650. No statute authorizes an award of attorney's fees
in a declaratory judgment action. McKamey v. State (1994), 268 M ont. 137, 148, 885
P.2d 515, 522. Further more, no contract authorizes such an award in thiscase. Thus,
we conclude that Dorwart isnot entitled to attorney'sfeesfor prevailing on hisclaim
brought under Montana's Uniform Declaratory Judgments Act.

1134 Dorwart also arguesthat heisentitled to attorney'sfeesfor prevailing on the
sear ch and seizure and privacy claims he brought under Articlell, Sections 10 and
11 of the Montana Constitution. As discussed above, the District Court's
consideration of Dorwart's state constitutional claimster minated prematurely asa
result of its erroneous determination that no state constitutional violations had
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occurred. Thesameistruewith regard to the court's consideration of Dorwart's
attor ney's fees arguments regar ding those claims. Thus, we conclude that Dorwart's
argumentsregarding entitlement to attorney'sfeeson hisclaimsunder Articlell,
Sections 10 and 11 of the Montana Constitution must be remanded in conjunction
with our remand of those constitutional claimsfor further proceedings.

1135 Affirmed in part, reversed in part and remanded for further proceedings.
/SY KARLA M. GRAY

We concur:

IS/ J. A. TURNAGE

ISY JAMES C. NELSON

IS/ IM REGNIER

Justice W. William Leaphart, specially concurring.

1136 | concur in the Court'sresolution of Issues 1, 2, 4, 5 and 6. | specially concur as
to Issue Number 3: qualified immunity. Asthe Court recognizes, in analyzing
whether an official is entitled to qualified immunity, a court must identify theright
violated, determine whether theright was clearly established at the time of the
violation and, if theright was clearly established, determine whether a reasonable
person or official would have known that hisor her conduct violated that right.
Hamilton v. Endell (1992), 981 F.2d 1062, 1066; Orozco v. Day (1997), 281 Mont. 341,
350, 934 P.2d 1009, 1014. The Court then goes on to apply qualified immunity based
on itsconclusion that, given the state of case law as of the time of the defendants
entry into Dorwart's home, it was not clearly established that an entry into Dorwart's
home pursuant to a writ of execution violated hisright to be free from unreasonable
sear ches and seizures.

1137 I, too, would find qualified immunity but for somewhat different reasons.

" Qualified immunity 'gives ample room for mistaken judgments by protecting all but
the plainly incompetent or those who knowingly violatethelaw.' " Boreen v.
Christensen (1996), 280 M ont. 378, 383-84, 930 P.2d 67, 70 (quoting Hunter v. Bryant
(1991), 502 U.S. 224, 229, 112 S.Ct. 534, 537, 116 L .Ed.2d 589, 596 (citation omitted)).
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| would concludethat theright to be free from unreasonable searches and seizuresis
(and was) clearly established under Articlell, Section 11 of the Montana
Constitution, but that, given the state of the case law as of the date of the entry and
given that the process utilized by Amesand Caraway isthe same as has been used by
levying officersin thisstate sinceterritorial days, a reasonable person or official
would not have known that hisor her conduct violated that right.

/ISIW. WILLIAM LEAPHART
Justice Terry N. Trieweller specially concurring in part and dissenting in part.

11381 concur with the majority's conclusion that when Caraway and Ames entered
Russell Dorwart's residence without a warrant and without permission, they violated
hisright to be free from unreasonable sear ches and selzur es, which is guaranteed by
both the Fourth Amendment to the Federal Constitution, and Articlell, Section 11,
of the Montana Constitution. | also concur with the majority's conclusion that
Montana's post-judgment execution statutes deny procedural due processin
violation of the Fourteenth Amendment to the Federal Constitution, and Articlell,
Section 17, of the Montana Constitution, and that implementation of those
procedural protections described by the majority is necessary to meet due process
requirements.

1139 However, | dissent from those parts of the majority opinion which conclude
that Ames and Caraway wer e entitled to qualified immunity, that the § 1983 claim
against Brophy and Stillwater County was properly dismissed, and that the
plaintiffs claimsfor trespass and conversion were properly dismissed.

1140 The majority opinion beginswith a cogent explanation of why Dorwart'sright
to be free from unreasonable sear ches and seizures was clearly violated, and then
repudiatesitsown analysisin an effort to support its conclusion that in spite of the
violation of Dorwart's constitutional rights, those who violated them have qualified
immunity becausetherightsare not as evident asoriginally stated.

1141 For example, the majority correctly pointsout that both the Fourth
Amendment to the United States Constitution, and Articlell, Section 11, of the
Montana Constitution, guarantee to all peopletheright to be securein their homes
against unreasonable sear ches and seizures, aswell asthe fact that we have
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repeatedly held for yearsthat entry into a person's home without awarrant isper se
unreasonable, with a few exceptionsthat areinapplicable here.

1142 The majority also correctly pointsout that neither the writs which wereissued
in this case, nor the post-judgment execution statutes pursuant to which thewrits
wer eissued, authorize entry into a person's home for the purpose of executing on
property in satisfaction of the creditor'sjudgment.

1143 Finally, the majority correctly pointsout that search and seizure protections
apply in the civil context, aswell asthe criminal context, that that principle has been
clear since 1967, and that all of the authoritiesrelied on by the defendants and the
State of Montana are distinguishable by their facts.

1144 In spite of all of these clearly correct conclusions, the majority then holdsthat

Camara and G.M. Leasing, while providing guidance in addressing the scope of
warrantless administrative searches and seizures, did not directly address actions taken
pursuant to awrit of execution. Indeed, in neither case did there appear to be any type of
judicia authorization for entry into the complainant's premises.

What difference did it make if Camara and G.M. Leasing specifically dealt with writs of
execution? They dealt with the issue of warrantless searchesin acivil context and held
that the Constitution was violated when there was no judicial authorization for the search.
The writsin this case were no different because, as pointed out in another part of the
majority opinion, they did not authorize the defendants to search Dorwart's home.

1145 With the majority's decision, the exception of qualified immunity has now
completely swallowed therule of liability for violating another person'scivil rightsin
Montana. If theright to be free from unreasonable sear ches and seizures, based on
the Fourth Amendment to the United States Constitution, and Articlell, Section 11,
of the Montana Constitution, isnot a clear right, then nothing is.

11146 Because the obligation of state agentsto stay out of people’'s homeswithout a
warrant isso clearly set forth in the Federal and State Constitutions, it was
incumbent upon the State to show some clear decision, statute, or other colorable
authority which would have allowed entry into the plaintiff's home in spite of that
constitutional right on the date in question. None has been offered, and the majority
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citesnone. I n fact, as previously mentioned, the majority has done a capablejob of
distinguishing those authorities which have been cited by the defendants and the
State.

1147 The majority hasimposed an impossible burden on the plaintiffs, which isto
establish that some isolated decision or encyclopedic text could not be construed by
those who wish to violate a person'srightsin support of their conduct. In other

wor ds, the plaintiffs have to prove a negative in order to establish that they had a
right which the majority initially concedesis clearly established.

1148 | also dissent from the majority's conclusion that Brophy, in his capacity as
Sheriff, and Stillwater County wer e entitled to summary judgment dismissing
Dorwart's § 1983 claim against them. A local gover nmental entity and a supervisor of
persons acting under color of statelaw areliable, as noted by the majority, for
violations of constitutional rights when the violation results from that gover nmental
entity's or that supervisor'spolicy. In this case, in responseto written
interrogatories, each defendant answer ed that the actions complained of (i.e, the
illegal search of Dorwart's home and seizure of property found therein) were" the
usual and customary manner of performing a seizure on awrit of execution in the
County of Stillwater, Montana." In other words, it wasthe County's policy, as
implemented by Brophy, the supervisor for Amesand Caraway, to apply writs of
execution as sear ch warrants, in spite of the fact that no statute authorized their use
for that purpose and the plain language on the face of thewrit included no such
authorization. | would concludethat this practice and policy of Brophy and
Stillwater County constituted " deliberate indifference” to Dorwarts constitutional
rights. The majority's decision to affirm the dismissal of Brophy and Stillwater
County is based on the same unsound conclusion on which its qualified immunity
decision is based--i.e., that Dorwart had no clearly established right prior to this case
to be free from warrantless entry into and search of hishome. | believe that
conclusion isincorrect, as applied to Brophy and Stillwater County, for the same
reasonsit wasincorrect when used to justify the majority's qualified immunity
conclusion.

1149 | also dissent from the majority's conclusion that Dorwarts claimsfor trespass
and conversion wer e properly dismissed because the officerswho entered the home
without permission and without a warrant acted on the basis of a good faith

under standing of thelaw. The majority position might have some merit if thewrits,

file:///C)/Documents¥%20and%20Setti ngs/ cu1046/Desktop/opi niong/95-446%200pinion.htm (47 of 49)4/19/2007 10:21:36 AM



file:///CJ/Documents¥20and%20Setti ngs/cu1046/Desktop/opinions/95-446%200pi nion.htm

on their face, authorized entry into Dorwart's home for the purpose of their
execution, or if the statutes pursuant to which thewritswereissued authorized entry.
However, neither istrue. Furthermore, to suggest the ninety-six-year-old Ramsey
decision, which did not even discuss the Fourth Amendment, provided cover for the
illegal entry into Dorwart's home, in spite of subsequent U.S. Supreme Court
decisionswhich clearly requireawarrant, isthe type of argument we would
normally consider speciousif made by a litigant appearing befor e this Court.

1150 For all the samereasons set forth previoudly, | also dissent from the majority's
denial of Dorwart's claim for attorney fees pursuant to 42 U.S.C. § 1988. However, it
bearsrepeating that Dorwart's § 1983 claim was not based on the County'sor its
officers enforcement of state laws. There were no state laws which authorized the
entry into Dorwart's home without a warrant and without his permission. The

maj ority acknowledged as much in thefirst part of itsopinion. Therefore, its
rationalization for denying Dorwart's attor ney feesis especially inconsistent and
unsound.

1151 In summary, | concur with the majority's conclusionsthat Dorwart'srightsto
be free from unreasonable sear ches and seizures, to privacy, and to due processwere
violated. | dissent from the majority's conclusion that in spite of flagrant violations of
Dorwart's constitutional rights, no oneis accountable pursuant to 42 U.S.C. § 1983
because cover can be found in a nearly 100-year-old decision which had nothing to do
with constitutional issuesin thefirst place. | would reversethe District Court's
judgment which dismissed Dorwarts' claim for damages pursuant to42 U.S.C. §
1983 and remand for trial of Dorwarts claims.

/S TERRY N. TRIEWEILER
Justice William E. Hunt, Sr., joinsin the foregoing concurring and dissenting opinion.

/SIWILLIAM E. HUNT, SR.
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