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Justice W. William Leaphart delivered the Opinion of the Couirt.

9 Donald Ahto (Ahto) appeals from the decision of the Thirteenth Judicial District
Court, Yelowstone County, convicting him of one count of felony assault and one
count of sexual inter cour se without consent. Ahto contendsthat the District Court
violated his constitutional right to confrontation by improperly excluding evidence
pursuant to 8§ 45-5-511(2), MCA, Montana'srape shield statute. Ahto assertsthat he
was denied hisright to afair trial asaresult of improper comments by the
prosecutor. In addition, Ahto contendsthat he was prg udiced by the State of
Montana's (State's) failureto disclose medical documents until after thetrial.
Finally, Ahto maintainsthat the State failed to establish that a clipper cord isa
"weapon" within the meaning of § 45-2-101(76), MCA. Ahto seeksa new trial as
relief. We affirm the decision of the District Court.

Factual and Procedural Background
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1 January 22, 1996, was a cold day and Ahto and hislive-in girlfriend, T.G., stayed in
their apartment and watched television together most of the day. At approximately
8:30 p.m., T.G. decided to go to the Lobby Liquor Lounge (the Lobby) where she
frequently hung out. The Lobby was only a couple of blocks from their apartment, so
T.G. walked. T.G. testified that when she arrived at the L obby she recognized two of
her friends, Chuck and Krista. T.G. had a few beerswhile she talked with her
friends. Around 11:00 p.m., T.G. called Ahto from the L obby to tell him that she
would be home soon.

9 Around 1:30, the bartender indicated that he was getting ready to close the bar so
Chuck and Krista offered T.G. aride home. They stopped at the Holiday Storeto
purchase some cigarettesand T.G. called Ahto again from the storeindicating that
shewas on her way home and asking if Ahto needed anything from the store.

1 T.G. testified that she arrived at home at about 2:15 a.m. and Ahto was waiting for
her sitting in a chair in the kitchen. T.G. said that when she entered the door she
could tell by Ahto'sfacial expressionsthat he was angry with her. Ahto asked
"Wherethehell have you been?" When he found out that Chuck and Krista gave
her aride home, Ahto became enraged because T.G. wasin a black man'scar. He
then grabbed T.G., threw her acrossthe room and began hitting her repeatedly in
the face and chest.

91 Ahtotold T.G. totake her clothesoff. T.G. testified that she was frightened by
Ahto's conduct and decided to comply. As she was standing undressed, Ahto grabbed
a set of electric clippers and began whipping T.G. acrossthe back with the cord.
Ahto then had T.G. get on the bed " on all fours." Ahto had anal intercoursewith T.
G. threetimeswithout her consent. T.G. testified that throughout the episode, which
lasted approximately two hours, Ahto continued to beat her with the cord and his
fists. Ahto and T.G. fell asleep around 6:30 a.m. T.G. testified that shedid not try to
flee while Ahto was slegping because she was afraid she would wake him and he
would be angry.

1 Ahto, on the other hand, testified that T.G. did not arrived home until
approximately 4:00 a.m. and that he was asleep in the chair waiting for her. Ahto
explained that he was upset with T.G. because they had an on-going disagr eement
about T.G.'scocaine habit and her prostituting her self to obtain drug money. Ahto
testified that, after T.G. called at 2:15 a.m., he had received another phone call from
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an individual who deals drugs at the Parkway M otel who indicated that T.G. had
been there.

91 Ahto testified that when T.G. entered the apartment, he noticed that her chin
looked somewhat bruised, but that he was not concer ned because she often came
home with bruises from prostituting. In addition, Ahto indicated that he believed T.
G. wasunder theinfluence of drugs. Ahto said that T.G. knew he was upset and was
trying to make up with him by kissing him. He said that he pushed her away causing
her to fall onto the couch. Ahto testified that they then engaged in consensual anal
sex in the missionary position at T.G.'srequest. Ahto explained that T.G. was often
willing to have anal inter cour se when she knew Ahto was mad at her. Ahto testified
that hedid not rape T.G., hedid not hit her with a cord, and he did not hit her in the
face.

91 At trial, Ahto and T.G.'s next door neighbor, Keith White, testified to his
recollection of the events of January 22-23, 1996. Mr. White said he went to bed at
approximately 11:00 p.m. on January 22nd and that he was awakened in the middle
of the night to the sound of screaming from Ahto and T.G.'sapartment. Mr. White
explained that the wallsin the Darryl Apartmentsarevery thin becauseit isan old
building. In addition, Mr. White's bed shared the same wall asthe Murphy style bed
in Ahto and T.G.'sapartment. Mr. White testified that he heard T.G. screamingin
"sheer terror” and indicated that the screaming, crying and sounds of someone being
hit lasted for several hoursand would occur in approximately 20 minute intervals.
Mr. Whiterecallslooking at hisclock right before he fell back to sleep, it was about
4.30 a.m. Hetestified, however, that he did not intervene or call the police because he
does not have atelephonein hisapartment. In addition, Mr. White explained that the
only pay phoneisat arestaurant acrossthe street and because of hisdisability, it
takes him two hoursto dress himself. He believed that the incident would be over
before he could summon help. Finally, Mr. White explained that several incidents
havetaken place at the Darryl Apartments and he haslearned that it is better not to
get involved. Mr. White did not want to become " another victim."

1 The next morning Ahto arose first and went to collect some boxes. Ahtoand T.G.
had been evicted from their apartment and they had to move out that day. When
Ahto returned hewoke T.G. and they began packing. T.G. explained that she did not
feel that she had an opportunity to leave or call anyonefor help during that time.
They moved their boxes acrossthe hall to Ron Danford's (Danford's) apartment at
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about 5:00 p.m. Danford made a comment about T.G.'s bruises and Ahto explained
that he had to give her a" whooping" because she had been out late the night before.
Danford then told Ahto that he should not treat hisgirlfriend so badly if heloves her.
Towhich Ahtoreplied if you (Danford) want to, " you take care of her." Ahtothen
left Danford's apartment in anger. After Ahto left, T.G. showed Danford her
injuries. Danford called 911 and an ambulance was dispatched to the Darryl
Apartments shortly thereafter. T.G. wastreated by emergency medical personnel for
pain and severe bruising to her jaw, her facial region and her scalp, bruising around
her eyes, and bruising with linear marksthrough it in thethoracic region and on her
armsand legs. James Evan Buchan, M .D., testified that T.G.'sinjurieswere
consistent with her interpretation of the events. In addition, arectal examination
revealed four small tearsto T.G.'sanus consistent with forced entry of the anus.

1 Ahto was charged with three counts of felony assault and one count of sexual

inter cour se without consent. Prior totrial, the State moved in limine pursuant to §
45-5-511(2), MCA, to exclude any evidence of T.G.'sprior sexual conduct. The
District Court granted the State's motion prohibiting prior sexual conduct evidence,
including evidenceregarding T.G.'sinvolvement in prostitution, during the State's
case-in-chief and during cross-examination of T.G. The District Court, however,
denied any limitations on the scope of Ahto's defense and, therefore, allowed Ahto to
testify about T.G.'sinvolvement in prostitution during the defense's case-in-chief.
Following trial, the jury found Ahto guilty of one count of felony assault and one
count of sexual inter cour se without consent. Shortly after trial, Ahto moved for a
new trial. The District Court denied Ahto's motion. Ahto appealsto thisCourt. We
addressfour issueson appeal:

1 1) Did the District Court abuseitsdiscretion in granting the State's motion in
limine pursuant to § 45-5-511(2), MCA, precluding Ahto from cross-examining T.G.
about her involvement in prostitution?

1 2) Did the District Court abuseitsdiscretion in denying Ahto's motion for mistrial
following improper comments by the prosecutor during closing argument?

1 3) Did the District Court abuseitsdiscretion in denying Ahto's motion for a new

trial based on the alleged failure of the State to disclose a medical report until after
thetrial?
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9 4) Did the District Court abuseitsdiscretion in denying Ahto's motion for directed
verdict for failure of the State to establish that the clipper cord constituted a weapon
in accor dance with § 45-2-101(76), MCA?

1 1) Did the District Court abuseitsdiscretion in granting the State'smotion in
limine pursuant to § 45-5-511(2), MCA, precluding Ahto from cross-examining T.G.
about her involvement in prostitution?

1 The Sixth Amendment of the United States Constitution and Articlell, Section 24
of the Montana Constitution guarantee a criminal defendant the right to confront
witnesses. Thisright, however, isnot absolute. The United States Supreme Court has
established that state rules excluding evidence from criminal trialsdo not abridge a
defendant'sright to present a defense so long astheruleisnot arbitrary or
disproportionate to the purposeit isdesigned to serve. Statev. Johnson, 1998 M T
107,922,  P.2d 122,55 St.Rep. 408, 1122 (citing United Statesv. Scheffer
(1998), U.S.  ,118S.Ct.1261, L.Ed.2d ). Montana'srapeshield law, §
45-5-511(2), MCA, providesthat, with certain limitations, no evidence concer ning the
sexual conduct of the victim isadmissiblein a case involving a sexual crime. This
Court has held that the State has a compelling interest in preventing rape trials from
becoming atrial on thevictim's prior sexual conduct and thus hasrepeatedly upheld
therape shield law against Sixth Amendment attacks. See Johnson, 122; Stateex redl.
Mazurek v. Dist. Court of Fourth Jud. Dist. (1996), 277 Mont. 349, 922 P.2d 474,
Statev. Anderson (1984), 211 Mont. 272, 686 P.2d 193.

1 Speculative or unsupported allegations ar e insufficient to tip the scalesin favor of a
defendant'sright to present a defense and against the victim'srightsunder therape
shield statute. Johnson, 124 (citations omitted). In reviewing a district court's
decision regarding the admissibility of evidence relating to the extrinsic sexual
conduct of sexual assault victimsunder § 45-5-511, MCA, we deter mine whether the
district court abused itsdiscretion. Mazurek, 277 Mont. at 353, 922 P.2d at 477. Ahto
assertsthat the District Court's granting of the State's motion in limine pursuant to §
45-5-511(2), MCA, limiting evidence of T.G.'sinvolvement in prostitution, violates
his constitutional right to confrontation. Therefore, wereview the District Court's
decision limiting evidence of T.G.'sinvolvement in prostitution to deter mine whether
the District Court abused its discretion.
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9 Ahto pointsto two alleged errorsin the District Court'sorder granting the State's
motion in limine prohibiting Ahto from cross-examining T.G. regarding her
involvement in prostitution: First, Ahto maintainsthat he should have been ableto
cross-examine T.G. regarding prostitution because evidence of prostitution
established hisdefenseto the felony assault charges. Second, Ahto contendsthat the
State " opened thedoor" to theissue of prostitution by eliciting testimony from T.G.
regarding her employment at the time of the alleged assault.

1 Asto Ahto'sfirst assertion, Ahto maintainsthat T.G., dueto her involvement in
prostitution, routinely came homelate at night with bruises. Ahto claimsthat he
sought to introduce evidence of T.G.'s prostitution to show that the night of January
22 was no different than any other night, that he did not have any reason to be upset
about T.G. returning home late, and that T.G. waslikely injured by someone other
than him. Ahto claimsthat because he was precluded from cross-examining T.G.
regarding prostitution, he was not able to present a defense to the felony assault
charge.

91 Therecord, however, revealsthat at trial it was Ahto's contention that T.G. was
assaulted asaresult of an outstanding debt or possibly in a bar fight. Ahto did not
contend, as he does now, that T.G. wasinjured asa result of her involvement in
prostitution. Not only is Ahto presenting thisargument for thefirst timeon appeal,
but we determine that it isunsupported and speculative. Ahto did not offer any
evidencethat T.G. had been beaten by someone else, nor did he present any witnesses
to that effect. Ahto offers nothing mor e than an unsubstantiated allegation that T.G.
has, in the past, come home with injuriesasa result of prostitution. Speculative or
unsupported allegations ar e insufficient to tip the scalesin favor of allowing a
defendant to present a defense based on prior sexual conduct of the victim. Johnson,
124. Therefore, we hold that the District Court did not err in limiting evidence of
prostitution asit related to Ahto's defense to the felony assault char ges.

1 In addition, Ahto contends that evidence of T.G.'s prostitution activities should
have been admitted becauseit related to her credibility and veracity as a witness.
Ahto maintainsthat, had he been able to cross-examine T.G. regarding prostitution,
"thejury could have reasonably concluded that [T.G.]'s testimony was biased and/or
motivated by her involvement in prostitution, a criminal activity." Ahto presentshis
argument based on this Court'sdecision in Statev. Anderson (1984), 211 Mont. 272,
686 P.2d 193. In Anderson, the defendant sought to introduce evidence, contrary to
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therape shield law, that one of hisaccusers had made similar sexual assault
allegations against another person. We explained that " [d]espite the general policy
against sordid probesinto avictim's past sexual conduct, we conclude that the policy
isnot violated or circumvented if the offered evidence can be narrowed to the issue of
the complaining witness' veracity." Anderson, 211 Mont. at 284, 686 P.2d at 200
(citation omitted). Nevertheless, we held that the district court in that case did not
abuseitsdiscretion in excluding evidence of the prior allegations because there was
no competent evidence that the charges against the other person werefalse. Asa
result, the proffered evidence had no bearing on the witness' ver acity.

9 Likewise, in this case, Ahto sought to introduce evidence of T.G.'sinvolvement in
prostitution because he claimsit " [does] not relate to her past sexual conduct . . . [i]
nstead, it relate]s] directly to her credibility and veracity asa witness, i.e., her motive
to testify falsely." In presenting thisargument, however, Ahto does not explain how
T.G.'salleged involvement in prostitution effects her ability to testify asa credible
witness. Apparently he contends that proof of prostitution alone proves bias and
motiveto lie. The District Court found that " [i]t appearsthat Defendant is seeking to
call thevictim's general credibility into question and place her on trial, which is
exactly what the Rape Shield Statuteisintended to prohibit." We agree. Ahto's
attempt to impeach T.G.'s credibility with evidence of past prostitution does not
come within the Anderson rationale. Further, since Ahto did not maintain that T.G.
was assaulted while engaging in prostitution and that she was lying about the source
of her injuries, we need not address whether he would have been ableto attack her
credibility under another rationale; the confrontation clause, for example.

1 Moreover, we deter mine that Ahto was given sufficient opportunity toraise a
question asto T.G.'scredibility and her potential motivesto testify falsely. The
record revealsthat Ahto was given an opportunity to cross-examine T.G. about
Inconsistencies between her recorded statement and her testimony at trial. In
addition, defense counsel asked T.G. about several possible motives which might lead
her to testify falsely. We hold that the District Court did not abuse itsdiscretion in
precluding Ahto from cross-examining T.G. about her involvement in prostitution
because such evidence would not have established a lack of credibility on T.G.'s part.

9 Second, Ahto maintainsthat the State " opened the door" to cross-examination of T.

G. regarding prostitution by €liciting testimony from T.G. about her employment
status at the time of the assault. During thetrial, the following questions wer e asked
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by the State of T.G. on direct examination:
Q: Were you working at that time [referring to the date of the alleged assault]?
A: No.
Q: And how were you being supported?
A: He[Ahto] was working for Executive Clean.

Following this otherwise insignificant line of questions, defense counsel requested
permission to approach the bench for a sidebar discussion. The discussion was not
recorded by the court reporter. In chambers the next day, defense counsel sought to
preserve the discussion for the record. During the sidebar discussion, defense counsel
alleged that the State opened the door to cross-examination about prostitution by
guestioning T.G. about her source of support. As aresult, defense counsel insisted that he
should have an opportunity to cross-examine T.G. about prostitution. The District Court
denied defense counsel's request to cross-examine T.G. about prostitution and reiterated its
decision that all such evidence was prohibited pursuant to the rape shield law.

1 Ahto argues on appeal that the District Court erred in prohibiting the defense from
cross-examining T.G. about prostitution because he claimsthat the State " opened the
door" to such testimony. In support of hisargument, Ahto citesthis Court'sdecision
in State v. Scott (1993), 257 Mont. 454, 850 P.2d 286, where we held that " [t]heright
of cross-examination extendsnot only to all facts stated by the witnessin [her]
original examination, but to all other facts connected with them, directly or

indirectly .. .." Scott, 257 Mont. at 466, 850 P.2d at 293 (citation omitted). However,
in Scott, we also held that the district court determinesthe latitude of cross-
examination, and that deter mination will not be disturbed on appeal absent a clear
abuse of discretion. Scott, 257 Mont. at 466, 850 P.2d at 293.

9 The District Court determined that evidence of T.G.'salleged involvement in
prostitution was precluded under 8§ 45-5-511(2), MCA, therape shield law. Asa
result, the District Court ruled that Ahto was prohibited from cross-examining T.G.
regarding her involvement in prostitution. Although Ahto statesthat it was
fundamentally unfair for the District Court to allow the State to ask about
employment but not allow the defense to cross-examine regarding prostitution, Ahto
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does not demonstrate how he was preudiced by theruling. A review of therecord
showsthat the prosecutor's question about whether T.G. wasworking at the time of
the alleged assault wasinnocuous at best. In fact, T.G.'sresponse could be seen as
shedding a positive light on Ahto as supporting and caring for T.G. We determine
that the District Court, despite the State's question about employment, did not abuse
its discretion in denying Ahto an opportunity to cross-examine T.G. regarding
prostitution.

1 The State contendsthat Ahto's constitutional right to confront witnesses was not
violated by the District Court'sruling regarding the admissibility of T.G.'s
involvement in prostitution. The State maintainsthat evidence of T.G.'s prostitution
lacked probative valueto Ahto's defense to the assault charge and the pregudicial
effect of the evidenceto T.G. would have outweighed any potential valueto the
defense. Moreover, Ahto was given the opportunity to testify at length regarding T.
G.'salleged involvement in prostitution, her drug habit, and the fact that T.G. had,
in the past, come home after being beaten by her prostitution clients. We conclude
that the District Court did not abuseitsdiscretion in precluding Ahto from cross-
examining T.G. regarding prostitution.

9 2) Did the District Court abuseitsdiscretion in denying Ahto's motion for mistrial
following improper comments by the prosecutor during closing argument?

1 Ahto contends that he was denied hisright to afair trial asaresult of an improper
comment made by the prosecutor. During closing argument, the prosecutor stated
"[AhtQ] is concer ned because, to his knowledge, she has a drug problem. She may
even be a prostitute, and yet the Defendant makes these accusations; no evidence to
support them."

9 Following closing argument by the State, the District Court recessed and defense
counsel moved for a mistrial in chambers. Defense counsel asserted, asgroundsfor a
mistrial, that the State told the jury that there was no evidence to support the fact
that T.G. wasa prostitute when such evidence was available. However, the defense
was prohibited by the court from introducing such evidence pursuant to therape
shield law. As additional groundsfor a mistrial, defense counsel again raised the
issue of the direct examination of T.G. referring to her occupation at the time of the
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alleged assault and the fact that such questioning opened the door to cross-
examination regarding prostitution.

1 In response to defense counsel's motion, the State maintained that the closing
argument did not deny Ahto afair trial. Furthermore, the State requested that the
District Court deny Ahto's motion for a mistrial because defense counsel had raised
insufficient groundsfor a mistrial. The District Court explained that it had strongly
admonished thejury against accepting closing argument as evidence and thus denied
Ahto's motion for a mistrial.

1 Inreviewing adistrict court'sruling on a motion for amistrial, this Court

deter mines whether thedistrict court abused its discretion. Statev. Partin (M ont.
1997), 951 P.2d 1002, 1005, 54 St.Rep. 1474, 1476. The general rulein determining
whether amistrial isappropriate, requiresthe court to inquireinto whether thereis
a reasonable possibility that inadmissible evidence might have contributed to the
conviction. Partin, 951 P.2d at 1005, 54 St.Rep. at 1477. M or e specifically, the court
reviewsthreefactors: 1) the strength of the evidence against the defendant; 2) the
preudicial effect of the alleged improper testimony or comments; and 3) whether a
cautionary jury instruction could cure any pregudice. Partin, 951 P.2d at 1005-06, 54
St.Rep. at 1477.

9 Astothestrength of the evidencein thiscase, T.G. testified to the eventsthat
occurred during the early morning hoursof January 23, 1996. T.G. explained in
detail how Ahto repeatedly beat and raped her. In addition, other witnesses
corroborated T.G.'sstory. For example, Mr. White explained that his apartment was
next door to T.G. and Ahto's apartment. Mr. White, who was familiar with T.G.'s
voice, heard T.G. screamingin sheer terror for several hoursand heard what he
described as someone being hit repeatedly. Danford said that he saw T.G.'sfacial
injuries and inquired asto what had happened. Danford told thejury that Ahto
admitted giving T.G. a" whooping" for being out so late. Finally, Dr. Buchan
testified that theinjuries suffered by T.G. were consistent with her statement of what
happened. In all, the evidence of Ahto's guilt was overwhelming.

1 The evidence, however, must be considered in light of any potential preudicial
effect caused by the prosecutor’'s comment. The prosecutor stated that the defense
did not have evidence to support its contention that T.G. was a prostitute. Ahto
contendsthat, not only has T.G. been convicted of prostitution, but that he could
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have produced a witnessto that effect. We deter mine, however, that whether or not
T.G. wasaprostitutewasirrelevant to thereal issuein controver sy--whether Ahto
assaulted and raped T.G. on January 23, 1996. As discussed above, Ahto sought to
introduce evidence of T.G.'sinvolvement in prostitution to establish that she had
come home beaten in the past and to attack her credibility as a witness. However, as
we explained, evidence of prostitution did not establish a defense for Ahto because,
although Ahto himself testified asto T.G.'s alleged past involvement in prostitution,
Ahto did not contend at trial that T.G. was beaten by a prostitution client on the
night in question. Furthermore, prostitution in and of itself does not show a lack of
credibility on the part of the witness. In addition to itslack of probative value, we
determine that any further evidence of whether T.G. was a prostitute would not have
been sufficient to over come the overwhelming evidence of Ahto's guilt.

91 Moreover, the District Court had instructed thejury that it was not to consider
statements of counsel as evidence. " Generally, 'an error in the admission of evidence
may becured if thejury isadmonished todisregard it.' " Partin, 951 P.2d at 1007, 54
St.Rep. at 1478 (quoting Statev. Walker (1996), 280 Mont. 346, 353, 930 P.2d 60, 64).
In this case, the prosecutor's statement was not admitted in evidence and the court's
cautionary statement that the jury was not to consider such statements as evidence
was sufficient to cure any prejudicial effect of the comment by the prosecutor.

1 We concludethat thereisnot areasonable possibility that the comment by the
prosecutor during closing argument contributed to Ahto's conviction. Therecord
reveals overwhelming evidence of Ahto's guilt. In addition, the District Court's
cautionary instruction to not consider statements of counsel as evidence was
sufficient to cure any potential preudicial effect of the prosecutor's comments.
Therefore, we hold that the District Court did not abuseits discretion in denying
Ahto's motion for mistrial.

1l
1 3) Did the District Court abuseitsdiscretion in denying Ahto's motion for a new
trial based on the alleged failure of the State to disclose a medical report until after
thetrial?

91 Shortly after histrial, Ahto moved for a new trial contending that the State failed
to furnish a 17-page medical report to him until after trial. Ahto maintainsthat the
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State only provided him with 4 pages of medical records beforetrial and that the
State had an obligation to produce the 17-page medical report beforetrial. Asa
result of the State'swithholding the records, Ahto claimsthat he was prevented from
consulting an independent medical examiner regarding the additional records. Ahto
further claimsthat since the State has pre udiced his substantial rights, heisentitled
toanew trial.

91 Thedecision to grant or deny a motion for a new trial iswithin the sound
discretion of thedistrict court. This Court will not overturn adistrict court's decision
regarding a new trial absent a showing of manifest abuse of that discretion.
Rasmussen v. Heebs Food Center (1995), 270 Mont. 492, 496, 893 P.2d 337, 3309.

9 The District Court stated that Ahto, in hismotion for new trial, did not providea
copy of the 17-pagereport or provide a detailed account of thereport. In addition,
the Stateindicated that it had no knowledge of the additional medical report. Asa
result, the District Court was unableto deter mine whether thereport ever existed or
whether Ahto was prejudiced asa result of hisfailureto receivethereport beforethe
trial.

9 Ahto argued at the District Court and maintains on appeal that the additional
medical report directly related toinjuries suffered by T.G. and to her statementsto
medical personnel concerning how theinjuries were sustained. I n addition, Ahto
further contendson appeal that " at least one portion of the previousy undisclosed
medical recordsdirectly contradicts[T.G.]'stestimony at trial." However, other than
thisvague allegation that T.G.'stestimony contradicts her statement to medical
personnel, Ahto providesthis Court with no more information regarding the medical
report or itsorigin than he provided to the District Court. Nonetheless, Ahto
requeststhat this Court remand the matter to the District Court for a hearing and
findings of fact on theissue of the medical report.

1 The State maintainsthat the District Court did not abuseitsdiscretion in denying
Ahto's motion for a new trial, therefore, this Court should not overturn the decision
of the District Court. In support of its claim, the State cites State v. Sor-L okken
(1990), 246 Mont. 70, 803 P.2d 638. In Sor-L okken, the defendant moved for a new
trial, but failed to filea supporting brief. Thetrial court denied the defendant's
motion stating that there was insufficient infor mation to support the motion. This
Court held that, because the defendant failed to provide thedistrict court with
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sufficient information, the district court did not abuse itsdiscretion in denying the
motion. Sor-L okken, 246 Mont. at 79, 803 P.2d at 643-44.

91 Ahto'scaseisdissimilar in that Ahto's counsel provided the District Court with a
brief in support of hismotion. However, like Sor-L okken, Ahto failed to provide
sufficient infor mation from which the District Court could assess pre udiceto Ahto.
With regard to Ahto's motion for a new trial based on the State's alleged failureto
provide the medical report, the District Court specifically stated, " defense counsel
has not supplied the Court with a copy of the alleged report or given a detailed
account of the contents of said report in their brief. The State does not know what
thereport iseither. Therefore, the Court isunable to deter mine whether thereport
ever existed or whether [Ahto] was preudiced.” In light of Ahto'sfailureto provide
the District Court with sufficient infor mation regar ding his motion, this Court
cannot conclude that the District Court abused itsdiscretion in denying Ahto's
motion for a new trial.

1 In the alternative, Ahto assertsthat hereceived ineffective assistance of counsel
because his attorney failed to request a hearing to allow the District Court an
opportunity to determine the relevance of the new medical report and whether Ahto
was prejudiced by the alleged failure of the State to produce such recordsprior to
trial. Ahto presentsthis Court with no supporting authority for hisrequest for a new
trial asaresult of hiscounsdl'sfailureto request an evidentiary hearing. Moreover,
thelack of any record regarding thisissue deprivesthis Court of an opportunity to
review counsel's performance. We deter mine that Ahto'sineffective assistance of
counsel claim must bergected.

91 We conclude that Ahto presented the District Court with insufficient infor mation
to support hismotion for a new trial and thusthe District Court did not abuseits
discretion in denying Ahto's motion.

IV
1 4) Did the District Court abuseitsdiscretion in denying Ahto's motion for directed
verdict for failure of the State to establish that the clipper cord constituted a weapon
in accordance with § 45-2-101(76), MCA?

1 At the close of the State's case-in-chief, Ahto moved for directed verdict asserting

file:///C)/Documents¥%20and%20Setti ngs/cu1046/Desktop/opi niong/97-118%200pinion.htm (15 of 18)4/19/2007 10:19:36 AM



No

that the State failed to present sufficient evidence by which thejury could find that
the clipper cord constituted a " weapon" within the meaning of § 45-2-101(76), MCA.,
Furthermore, absent a showing that the cord constituted a weapon, Ahto maintained
that he could not be convicted of felony assault in violation of § 45-5-202(2), M CA,
because that section requiresthat the defendant purposely and knowingly cause
bodily injury with a weapon.

1 In contrast, the State contends that it was only required to present evidence that
the clipper cord wasused in away that it could be classified as a weapon, i.e., that it
was readily capable of being used to produce death or serious bodily injury. The
State maintainsthat it satisfied its burden of presenting such evidence; therefore, the
District Court did not abuseitsdiscretion in denying Ahto's motion for directed
verdict.

9 ThisCourt reviewsadistrict court'sdenial of a defendant's motion for directed
verdict to determine whether, after reviewing the evidence in a light most favorable
to the prosecution, any rational trier of fact could have found the essential elements
of the crime beyond a reasonable doubt. State v. Romannose (1997), 281 M ont. 84,
88, 931 P.2d 1304, 1307. At the close of the State's case, the decision whether to direct
averdict lieswithin the sound discretion of thedistrict court, this Court will not
disturb that decision on appeal absent an abuse of discretion. Romannose, 281 M ont.
at 88, 931 P.2d at 1307.

9 Section 45-2-202(2), M CA, the felony assault statute, providesthat " [a] person
commitsthe offense of felony assault if the person purposely or knowingly causes. . .
bodily injury to another with aweapon . . .." More specifically, § 45-2-101(76),
MCA, defines" weapon" as" any instrument, article, or substance that, regar dless of
its primary function, isreadily capable of being used to produce death or serious
bodily injury.” ThisCourt has explained that the definition of weapon is broad
enough to include any instrument that, although not danger ous per se, may be
consider ed a weapon depending on its manner of use and the circumstancesin which
it isused. Statev. Mummey (1994), 264 Mont. 272, 277, 871 P.2d 868, 871. This Court
has found several instrumentswhich are not traditionally danger ous to be weapons
within the meaning of 8§ 45-2-101(76), MCA. For example, in

Mummey, 264 Mont. 272, 871 P.2d 868, this Court held that a tennis shoe wasreadily
capable of causing serious bodily injury. In Statev. Howard (1981), 195 M ont. 400,
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637 P.2d 15, we upheld a finding that pantyhose, when used to strangle the victim,
are a weapon within the meaning of the statute. Furthermore, in State v. Klemann
(1981), 194 Mont. 117, 634 P.2d 632, we held that where a victim was struck
repeatedly in the head with an ashtray, the ashtray constituted a weapon.

1 Whether an item constitutes a weapon for the purposes of satisfying the statuteisa
question of fact for thejury. Mummey, 264 Mont. at 277, 871 P.2d at 871. Thejury in
this case found Ahto guilty of felony assault. This Court will not overturn ajury
verdict wherethereissubstantial credible evidencein therecord to support it. The
test of whether sufficient evidence supportsthejury'sdecision iswhether any
rational trier of fact could have found that element beyond a reasonable doubt.
Mummey, 264 Mont. at 277, 871 P.2d at 871. The State presented substantial credible
evidence that the clipper cord was used as a weapon. First, the State presented
evidencethat T.G. wasrepeatedly whipped with the clipper cord for a period
exceeding two hours. The State presented several photographs detailing the severe
injuriesthat T.G. suffered asa result of being whipped. In addition, the testimony of
Dr. Buchan established that the injuries suffered by T.G. were consistent with being
whipped with an electrical cord. We determine that thejury could have found
beyond a reasonable doubt that the clipper cord, when used as a whip, constituted a
weapon within the meaning of § 45-2-101(76), MCA. The District Court did not
abuseitsdiscretion in denying Ahto's motion for directed verdict. Affirmed.

ISIW. WILLIAM LEAPHART

We concur:

IS/ J. A. TURNAGE

IS/ JAMES C. NELSON

IS/ JIM REGNIER
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Justice Terry N. Trieweiler specially concurring.
1 With the exception of this Court'sreliance on State v. Mummey (1994), 264 M ont.
272,871 P.2d 868, | concur with the majority opinion. Instead of being cited as

authority, the Mummey decision should be given a decent burial at the very first
opportunity.

/SI TERRY N. TRIEWEILER
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