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Chief Justice J. A. Turnage delivered the Opinion of the Court.

9 The Thirteenth Judicial District Court, Yellowstone County, granted a motion
suppressing all of the evidence in the State's case against Aaron T. Hender son for
two felony counts of criminal possession of danger ous drugs, a misdemeanor count of
possession of alcohol by a minor and a misdemeanor count of DUI. The State of
Montana appeals. Werever se the decision of the District Court.

|ISSUES
9 1. Did the District Court err in suppressing the State’ s evidence on the grounds
that the arresting officer lacked a particularized suspicion to stop Hender son’s motor

vehicle?

9 2. Did the District Court err in suppressing the State' s evidence on the grounds
that the arresting officer exceeded the permissible scope of the investigatory stop?
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BACKGROUND

1 On May 3, 1997, at approximately 7:40 p.m., Laurel City Police Officer Mike Guy
(Officer Guy) observed Henderson driving a motor vehicle displaying neither a front
nor rear license plate. Officer Guy turned to follow Hender son and observed what
appear ed to be a twenty or sixty-day temporary tag located in the rear window. Due
to the darkness of the vehicle' stinted windows, however, Officer Guy was unableto
determine whether the paper in thewindow wasin fact a valid temporary tag.

9 Officer Guy activated the overhead lights on hissquad car to signal Henderson to
pull over. When Hender son failed to respond to the overhead lights, Officer Guy
activated hisair horn. Hender son again failed to respond to the officer’s signal, and
Officer Guy activated hisair horn a second time. Approximately two and one-half
blocks from wherethe officer first signaled him, Hender son finally pulled his vehicle
into a driveway and stopped. Hender son’s delay in responding to Officer Guy’s
direction to pull over raised a suspicion in the officer that the driver might be
impaired.

9 Oncethe vehicle was stopped, Officer Guy observed one of the passengers
attempting to exit the vehicle, which further raised his suspicions. Also, because of
the dark tinting on the windows, he could not deter mine how many personswerein
the vehicle, wheretheir handswere, or whether there were any weaponsinside the
vehicle. Officer Guy grew concerned about his safety at this point and instructed
Hender son and his passengersto remain inside the vehicle as he appr oached.

1 Officer Guy did not immediately verify the validity of the rear window sticker, but
instead went up to Hender son’swindow, identified himself, informed Hender son of
the purpose of the stop, and asked to see Henderson’sdriver’slicense, proof of
insurance and registration. During this exchange, Officer Guy became aware of a
strong smell of alcohol emanating from the vehicle. The officer further observed that
Hender son’s speech was slurred and thick. Based on these observations, Officer Guy
requested that Hender son perform a series of field sobriety testsand a breath test.
When Hender son failed two out of three of the field sobriety tests and registered

a .104 blood alcohol concentration on the breath test, he was arrested for driving
under theinfluence of alcohol. While performing a sear ch of the vehicleincident to
arrest, Officer Guy found alcohol, marijuana and L SD in the passenger
compartment.
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9 Following the arrest, Officer Guy made an inspection of the temporary sticker
located in therear window of the vehicle. Although it was still daylight, it was
necessary for Officer Guy to employ aflashlight in order to read the sticker through
the tinting on the window. Officer Guy’sinspection revealed that the sticker was
indeed a valid temporary vehicle purchase tag.

STANDARD OF REVIEW

9 Our standard of review of atrial court'sgrant of a motion to suppressiswhether
the court'sfindings of fact are clearly erroneous and whether those findings were
correctly applied asa matter of law. State v. Roberts (1997), 284 Mont. 54, 56, 943
P.2d 1249, 1250; Statev. Lee (1997), 282 Mont. 391, 393, 938 P.2d 637, 639. A court’s
findingsareclearly erroneousif they are not supported by substantial evidence, the
court has misapprehended the effect of the evidence, or our review of the record
convinces usthat a mistake has been committed. I nterstate Prod. Credit Ass'n v.
DeSaye (1981), 250 Mont. 320, 323, 820 P.2d 1285, 1287.

FIRST ISSUE

9 Did the District Court err in suppressing the State' s evidence on the grounds that
the arresting officer lacked a particularized suspicion to stop Hender son’s motor
vehicle?

1 The Fourth Amendment’s protection against unreasonable sear ches and seizures
appliesto situationsin which a law enfor cement officer performsan investigatory
stop of a vehicle. Reid v. Georgia (1980), 448 U.S. 438, 440, 100 S.Ct. 2752, 2753, 65 L.
Ed.2d 890; Lee, 282 Mont. at 394, 938 P.2d at 639. However, thereis an exception to
the general warrant requirement of the Fourth Amendment which allows a law
enfor cement officer to briefly detain and question an individual without probable
causeif the officer suspectstheindividual has committed or isin the process of
committing an offense. Terry v. Ohio (1986), 392 U.S. 1, 88 S.Ct. 1868, 20 L .Ed.2d
889. This exception has been recognized in Montana and is codified at § 46-5-401,
MCA, which reads:

| nvestigative stop. In order to obtain or verify an account of the
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person’s presence or conduct or to determine whether to arrest the
person, a peace officer may stop any person or vehiclethat is
observed in circumstances that create a particularized suspicion
that the person or occupant of the vehicle has committed, is
committing, or is about to commit an offense.

1 A determination asto whether the " particularized suspicion” requirement of the
statute has been satisfied must be madein light of the totality of the circumstances
giving riseto the stop. State v. Gopher (1981), 193 Mont. 189, 631 P.2d 293. The
totality of the circumstancesincludesthe evidence as evaluated by the officer in light
of the officer’s knowledge and training. Gopher, 193 Mont. at 193, 631 P.2d at 295. A
particularized suspicion does not requirethat the law enforcement officer be certain
that an offense has been committed. State v. Morsette (1982), 201 M ont. 233, 240, 654
P.2d 503, 507.

9 Our review of therecord convinces usthat the stop of Hender son’s vehicle by
Officer Guy was a proper investigatory stop under 8 46-5-401, MCA. Section 61-3-
301, MCA, requiresthat all vehicles operated on the public highways of Montana be
properly registered with the state and have the proper number of license plates
conspicuously displayed on the front and rear ends of the vehicle. Section 61-3-317,
MCA, provides a twenty-day grace period in which to register a recently transferred
vehicle, during which time the owner may operate the vehicle on the state’' s streets
and highways provided that at all timesduring that period a temporary vehicle
purchase sticker isclearly displayed in the vehicle' srear window. Failureto comply
with either of these provisions constitutes a misdemeanor under § 61-3-601, M CA,
and the law enfor cement officers of the State of M ontana ar e charged with the
mandatory duty of enforcing these provisions. Section 61-3-602, M CA.

1 Wedeclineto address at thistimethe issue of whether the placement of
Henderson’stempor ary vehicle purchase sticker violated § 61-3-317, MCA, because
the vehicle'sdarkly tinted window prevented the sticker from being " clearly
displayed." We do conclude, however, that the inability of the officer to plainly view
the sticker asa result of the tinted window was sufficient to giveriseto a particular
suspicion that the vehicle was not properly registered in violation of § 61-3-301,
MCA. Thereissubstantial evidencein therecord that Officer Guy was unableto
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verify the validity of the sticker because the writing on the paper and the identifying
pink stripe generally found on atemporary tag were not discernible from a distance
through the darkened window. I ndeed, the officer was unableto read the form even
close up without the aid of artificial illumination. Thereisalso substantial evidencein
therecord that the inability to identify thetag gaveriseto a particular suspicion in
Officer Guy asto the proper registration of the vehicle.

1 The evidence also demonstrates that Hender son’ s unusual behavior in failing to
promptly respond to the officer’s signal to pull over raised some suspicion in the
officer’smind asto whether thedriver of the vehicle wasimpaired. This suspicion
was further bolstered by the attempt of one of the passengersto exit the vehicle
immediately upon stopping and the fact that the officer could not seeinto the vehicle.
The scope of the officer’ s suspicion was reasonably broadened at that point to
include a particularized suspicion that thedriver of the vehicle may be impaired.

9 From thiswe conclude that in finding that the stop of Hender son’s vehicle was
pretextual and that Officer Guy had no reasonable groundsto suspect that an offense
was being committed, the District Court misapprehended the effect of the evidence
beforeit. Assuch, thefindings of the District Court regarding the legitimacy of
Officer Guy’sinvestigatory stop of Henderson’s vehicle are clearly erroneous, and
we hold that the State’'s evidence should not be suppressed on those grounds.

SECOND ISSUE

9 Did the District Court err in suppressing the State's evidence on the grounds that
the arresting officer exceeded the permissible scope of the investigatory stop?

1 In determining that Officer Guy exceeded the scope of hisinvestigation by
requesting to seethedriver’slicense, proof of insurance and registration before
inspecting what turned out to be a valid temporary tag, the District Court relied on
thereasoning set forth in Statev. Farley (Or. 1989), 775 P.2d 835, and People v.
Redinger (Colo. 1995), 906 P.2d 81. These cases stand for the principle that where an
officer stopsa vehicleto verify atemporary sticker and has determined that the
sticker isvalid, the officer may not thereafter request to seethedriver’slicense or
proof of insurance, because the original purpose of the stop was satisfied upon
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verification of thetemporary tag. The provisions of § 46-5-402(4), MCA, makethe
District Court’sreliance on Farley and Redinger misplaced. Section 46-5-402(4),
MCA, reads:

A peace officer who has lawfully stopped a person under 46-5-401 or this
section . . . shall inform the person, as promptly as possible under the
circumstances and in any case before questioning the person, that the officer
IS a peace officer, that the stop is not an arrest but rather atemporary detention
for an investigation, and that upon completion of the investigation, the person
will be released if not arrested.

1 In approaching Henderson's car window, Officer Guy did threethings. he
identified himself; he informed Hender son of the purpose of the stop; and he asked to
see Henderson’sdriver’slicense, proof of insurance and registration. The District
Court’s conclusions focus on whether or not Officer Guy was acting properly in
requesting to see Henderson’sdriver’slicense before checking the temporary tag.
That deter mination, however, isnot a central issuein this case because § 46-5-402(4),
MCA, expressly required Officer Guy to identify himself and communicate to the
driver thereason for the stop. It waswhile standing in front of Hender son’s window
that Officer Guy noted the strong smell of alcohol emanating from the vehicle and
the slurred nature of Hender son’s speech. These observations ar e what inevitably led
to the administration of the field sobriety and breath tests, which led to the DUI
arrest, which led to the sear ch of the vehicle, which revealed the presence of the
alcohol, marijuana and L SD.

9 Theroot of the evidentiary tree, then, isthe fact that Officer Guy was standing
wher e he could detect signs of possible inebriation. Section 46-5-402(4), MCA, in
effect madeit proper for Officer Guy to bethere, and whether he should have asked
to see Henderson’sdriver’slicenseisirrelevant because the request itself was not the
sour ce of the evidence Hender son is seeking to suppress.

91 Thetiming of therequest islikewise immaterial. Section 46-5-402(4), M CA,
requiresthat the officer identify himself and explain the nature of the stop as
promptly as possible under the circumstances. Under the facts of this case, it was
reasonable for Officer Guy to approach Hender son befor e stopping to peer into the
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rear window of the vehicle, because at that point he had reason to be concerned for
his own safety. However, even if he had inspected the temporary tag before
approaching Hender son, asthe District Court would require, there would have been
no alteration in the resulting stream of events, because the officer would still
subsequently have had to approach Hender son to identify himself and the pur pose of
the stop, and in doing so would have been in a position to detect the smell of alcohol
and observe Henderson’s slurred speech.

9 From the moment that the officer noted the smell of alcohol and thedriver’s
slurred speech, theinitial investigative stop took on the quality of an escalating
situation in which the additional information gaveriseto further suspicions and

enlarged the scope of theinvestigation to that of a possible DUI. See State v. Hulsg,
1998 M T 108, 55 St.Rep. 415.

Therefore, we hold that the District Court erred in suppressing the evidence in this case on
the grounds that the arresting officer exceeded the scope of hisinvestigation.

9 Reversad.

IS/ J. A. TURNAGE

We concur:

ISY JAMES C. NELSON

IS/ IM REGNIER

IS TERRY N. TRIEWEILER

file:///CJ/Documents¥20and%20Settings/cu1046/Desktop/opinions/97-631_(9-18-98) Opinion.htm (9 of 11)4/19/2007 12:10:38 PM



No

Justice William E. Hunt, Sr. dissents.

124 The majority is correct in setting forth the standard of review of atria court’s granting
of amotion to suppress but incorrect in its application. The standard is whether the court’s
findings of fact are clearly erroneous and whether these findings were correctly applied as
amatter of law. The record shows that the findings of fact by the court are not clearly
erroneous. It follows that the law was correctly applied, and the court’ s order suppressing
the State’ s evidence on the ground the arresting officer lacked a particul arized suspicion to
stop the respondent’ s vehicle should be affirmed.

125 The respondent in this case was driving his vehicle in a perfectly legal manner and
was not in violation of any of the laws of Montana. The arresting officer was unable to
determine whether the vehicle was properly licensed and therefore made an investigatory
stop. His duty at that point was to determine if the car was properly licensed.

126 The majority points out that a particul arized suspicion does not require that the law
enforcement officer be certain that an offense has been committed (citing State v. Morsette
(1982), 201 Mont. 233, 240, 654 P.2d 503, 507). The difference is that a particularized
suspicion did not exist in this case. Had the officer who made the investigatory stop
completed hisinvestigation when he was required to do so, he would have found that the
vehicle was not in violation of any licensing requirement of the State of Montana and

upon that finding should have known that there was no further reason for the stop.

127 The mgority regects the District Court’ s reliance upon State v. Farley (Or. 1989), 775
P.2d 835, and People v. Redinger (Colo. 1995), 906 P.2d 81, on the grounds that § 46-5-
402(4), MCA, make the District Court’ s reliance on those cases misplaced. | disagree.

928 The District Court relied on Redinger. There, the Colorado Supreme Court affirmed a
suppression order on an almost identical set of facts. An officer saw avehicle traveling on
the highway but did not see either alicense plate or atemporary sticker in the rear of the
vehicle. The officer determined the driver of the vehicle wasin violation of the state's
motor vehicle laws and pulled the car over. As he walked toward the car he observed a
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valid temporary registration plate properly displayed in the rear window but he continued
on and approached the driver and asked him to produce alicense, registration and proof of
insurance. As this occurred the officer observed a clear bag containing a powdery
substance and the driver was eventually charged with possession of a controlled substance.
Thetrial court held that when the officer realized hisinitial observation was erroneous, the
purpose for the investigatory stop was satisfied and he no longer had any reason to detain
and interrogate the driver. The Colorado Supreme Court agreed. Redinger, 906 P.2d. at 82.

129 The District Court aso relied upon the Oregon case of Farley. The Oregon statute
allowed a police officer to stop and detain a person for a suspected traffic infraction, for
the purposes of investigation reasonably related to the traffic infraction, identification, and
issuance of citation. The officer stopped a vehicle which had no visible license plates. As
the officer walked toward the car he saw a valid temporary vehicle permit on the window,
making it permissible to operate the car without plates. The officer proceeded to ask the
driver for alicense, and then checked the license on a computer and cited the driver for
driving while his license was suspended and driving without proof of insurance. The
Oregon Supreme Court held that the officer had no authority to proceed with the traffic
stop after he saw the temporary permit because his authority under the statute ended when
he learned there had been no traffic infraction. Farley, 775 P.2d at 836.

1130 The majority mistakenly claims that the officer in this case was in compliance with
the Montana statute, 8 45-5-401, MCA, because he did three things. he identified himself;
he informed Henderson of the purpose of the stop; and he asked to see Henderson’s
driver’slicense, proof of insurance and registration. That is a misinterpretation of the
statute because that statute requires that "a peace officer may stop a person or vehicle that
Is observed in circumstances that create a particularized suspicion that the person or
occupant of the vehicle has committed, is committing, or is about to commit an offense.”
No factsin this case support a particularized suspicion sufficient to make a stop.

131 | would affirm the District Court.

IS'WILLIAM E. HUNT, SR.
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