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Clerk

Justice KarlaM. Gray delivered the Opinion of the Court.

91. Pursuant to Section |, Paragraph 3(c), Montana Supreme Court 1996 I nter nal
Operating Rules, the following decision shall not be cited as precedent but shall be
filed as a public document with the Clerk of the Supreme Court and shall be
reported by casetitle, Supreme Court cause number, and result to the State Reporter
Publishing Company and to West Group in the quarterly table of noncitable cases
issued by this Court.

12. Michad J. Zimmerman and Gail L. Zimmerman (the Zimmer mans) appeal from
the judgment entered by the First Judicial District Court, Lewisand Clark County,
on ajury verdict in favor of Kevin Connor, doing business as Kevin Connor
Construction (Connor). We affirm in part, reversein part and remand.

13. We addressthe following issues on appeal:

714. 1. Did the District Court err in denying the Zimmer mans motion for summary
judgment?

15. 2. Did the District Court err by allowing Connor to assert hislien?

96. 3. Did the District Court err in refusing to allow the Zimmer mans to proceed
with their counterclaim?
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97. 4. Did the District Court abuseitsdiscretion in denying the Zimmermans motion
for a mistrial which was based on improper closing argument?

18. 5. Did the District Court err in granting prejudgment interest and investigator
Costs?

BACKGROUND

19. The Zimmer mans own a restaurant in Helena, Montana. In April of 1995, they
solicited bids from several contractor s--including Connor --for remodeling and
expanding the restaurant. Connor prepared and submitted awritten bid and the
Zimmermans signed the proposal, ther eby entering into a contract with Connor for
the work.

110. Connor began the project in May of 1995. A rainstorm in July delayed the
proj ect, shut down the restaurant for several months and necessitated repairsfor
water damage. Connor completed the project in late 1995.

7111. Connor subsequently made demand on the Zimmer mans for $40,743.19
allegedly duefor the project and, when they failed to pay, filed a construction lien
against the Zimmermans' real property in that amount. Thereafter, hefiled a
complaint seeking to foreclose thelien. In their answer, the Zimmer mans denied that
Connor was entitled to anything by hislien. They also counter claimed against him,
alleging damage as a result of Connor's negligencein failing to protect the premises
from the elements during therainstorm in July of 1995. By thetimethe pretrial
order wasfiled shortly beforetrial, the parties agreed that the only factual issuesto
betried were whether Connor had furnished the materials and labor claimed in his
lien and the amount of money the Zimmer mans owed Connor for materials and
labor supplied. The soleissue of law remaining for trial was whether the

Zimmer mans owed Connor money damages under the construction lien.

112. Thecasewastried to ajury in December of 1997, and thejury found that
Connor was entitled to damages from the Zimmer mansin the amount of $26,769.
Connor moved for the taxing of costs and attor ney fees, and the District Court
entered judgment awarding Connor $26,769, plus pre- and post-judgment inter est,
and providing for the amendment of the judgment by later order specifying the
amounts of costs and attor ney fees due Connor. The Zimmer mans subsequently
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moved to set asidethejury verdict and for a new trial; they also opposed certain
portions of Connor'srequest for costs and fees. After a premature appeal by the
Zimmer mans, which was dismissed without pre udice by this Court, the District
Court entered itsorder denying the Zimmermans motion to set asidethejury
verdict and for anew trial, and overruling their objection to Connor's statement of
costs. Final judgment was entered and Connor's motion for attorney feesin the
amount of $19,993.75 was granted. The Zimmer mans appeal.

DISCUSSION

113. 1. Did the District Court err in denying the Zimmermans motion for summary
judgment?

114. The Zimmer mans contend that the District Court should have granted their
motion for summary judgment and enforced the clear and unambiguous contr act
between the parties, rather than submitting contract issuesto thejury. Connor
respondsthat the contract was ambiguous and unclear .

115. We observe at the outset that, whilethe Zimmermans cast thisissuein terms of
their motion for summary judgment, they do not couch their argumentsin the usual
summary judgment context, such aswhether they established the absence of genuine
issues of material fact and their entitlement to judgment asa matter of law regarding
the allegedly clear and unambiguous contract. Nor do they discussthe basisfor their
motion for summary judgment, the basis on which the District Court denied the
motion, or the specific error asserted with regard to the court'sruling. Thereasons
for these omissions, which appear puzzling at first glance, become clear when the
record before usis scrutinized.

116. The Zimmermansfiled their motion for summary judgment--contending that
the contract was clear and unambiguous and entitled to enfor cement by the court as
a matter of law--on September 22, 1997. The District Court denied their motion on
November 7, 1997, on the basisthat its scheduling order required that such motions
befiled by February 3, 1997, and, thereunder, the motion was untimely. On
November 13, 1997, the Zimmer mans moved for enlargement of thetime for
submittal of dispositive motions; the District Court did not rule on that motion.
Moreover, the pretrial order filed on November 17, 1997, contains neither a mention
of any pending motion nor a contention by the Zimmermansthat they wer e entitled
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to alegal ruling by the court that the contract was clear, unambiguous and
enfor ceable according to itsterms.

117. The Zimmermans having failed to establish any error by the District Court in
denying their motion for summary judgment, we hold that the District Court
properly denied the Zimmermans motion for summary judgment on the grounds
that it was untimely.

118. 2. Did the District Court err by allowing Connor to assert hislien?

119. The Zimmer mans contend that Connor signed a lien waiver which covered all of
the materials and labor he furnished for the restaurant remodeling project. On that
basis, they assert that the District Court erred by allowing Connor to assert hislien.

120. We note that the Zimmermans do not refer to any point in therecord at which
they requested the District Court to negate Connor's ability to assert hislien. Nor do
they reference any ruling by the court which isalleged to be erroneous. We again
look to therecord before usin resolving thisissue.

121. The Zimmermans did not specifically allege a waiver in their answer to
Connor'scomplaint asrequired by Rule 8(c), M.R.Civ.P., which expressly provides
that a party shall affirmatively plead all matters constituting an avoidance or
affirmative defense, including waiver. The Zimmer mans contend, however, that they
denied that Connor was entitled to anything by hislien and that that denial
constitutes an affirmative pleading of waiver. We disagree. The Zimmermans' denial
of Connor'sentitlement to recover on thelien was pleaded under Rule 8(b), M.R.Civ.
P., which requires a defendant's answer to admit or deny the avermentsin the
plaintiff's complaint. That denial does not equate to the affir mative pleading of an
avoidance or affirmative defense under Rule 8(c).

122. In addition, whilethe pretrial order contains contentions by the Zimmer mans
relating to the lien, no mention ismade therein regarding a waiver and, by itsterms
and pursuant to Rule 16(e), M .R.Civ.P., the pretrial order superseded the pleadings
and controlled the subsequent cour se of the action. Thus, even if the Zimmer mans
had affirmatively pleaded the waiver, their failureto mention it asa contention,
factual issue or legal issuein the pretrial order rendered the alleged waiver a
nonissue.
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123. The Zimmermans having failed to establish any error in thisregard, we hold
that the District Court did not err in permitting Connor to assert his construction
lien.

9124. 3. Did the District Court err in refusing to allow the Zimmer mans to proceed
with their counterclaim?

125. The District Court did not allow the Zimmer mansto submit their counterclaim
for damages arising out of Connor's alleged negligenceto thejury and the
Zimmermans assert error. They contend that, having set forth their contentions
regarding the counterclaim at length in the pretrial order, they were entitled to
submit it tothejury. We disagree.

126. It istruethat, however inartfully drawn, the Zimmermans' answer asserted a
counterclaim against Connor for damages arising from his alleged negligence. It also
istruethat the pretrial order isreplete with contentions by the Zimmermansrelating
to Connor's negligence and their alleged damages resulting therefrom. It isequally
true, however, that the pretrial order set forth no factual or legal issuesfor trial
which related to the purported counterclaim. As set forth above, the pretrial order
statesthat the sole factual issuesremaining for trial were whether Connor furnished
the materials and labor claimed in hislien and the amount of money the
Zimmer mans owed Connor for the materials and labor supplied; the sole legal issue
was whether the Zimmermans owed Connor money damages under the construction
lien. Sincethe pretrial order superseded the pleadings and controlled the cour se of
trial, it isclear that the Zimmermans' negligence claim for damages against Connor
was not to be presented at trial.

127. Moreimportantly, however, the Zimmermans wer e legally foreclosed from
presenting their counterclaim in this case. After an unsuccessful pretrial mediation in
the District Court, the Zimmer mans separ ated their counter claim out of this case
and, in District Court Cause No. ADV 97-372, entitled Zimmerman v. Connor, sued
Connor for damages allegedly suffered because he failed to adequately protect their
building from the elements. That case was dismissed in the summer of 1997, on the
basisthat the claims asserted wer e compulsory counter claimsrequired to have been
maintained in Connor'slien foreclosure action. We affirmed that dismissal in
Zimmerman v. Connor, 1998 MT 131, 958 P.2d 1195, 55 St.Rep. 521. In doing so, we
observed that, while the Zimmer mans originally had filed their counterclaim in the
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lien foreclosur e case, they " chose not to pursue’ it there" but, instead, opted to filea
second cause of action." Zimmerman, I 18. We held that, " [s]ince Zimmer mans
counter claim was a compulsory counterclaim in Connor'slien foreclosur e action, the
effect of Zimmermans failureto litigate their counterclaim in that action isres
judicata." Zimmerman, | 18 (citation omitted).

128. In the present case, our holding in Zimmerman is dispositive regarding the
Zimmer mans' lack of entitlement to proceed with a counterclaim against Connor in
thislien foreclosure action. Having opted for a separ ate action against Connor and
having had that action dismissed because their claim was a compulsory counterclaim
in this action, the Zimmermans wer e not entitled to breathe new lifeinto the
counterclaim they " chose not to pursue' here. We hold, therefore, that the District
Court did not err in refusing to allow the Zimmermansto proceed with their
counterclaim.

129. 4. Did the District Court abuseitsdiscretion in denying the Zimmer mans
motion for a mistrial which was based on improper closing argument?

130. The Zimmer mans contend that, based on two referencesto alleged collateral
sourcesduring Connor's closing argument, their motion for a mistrial should have
been granted. We disagree.

131. Thefirst reference of which the Zimmer mans complain occurred when
Connor's counsel was discussing with the jury various problemsthat arose during
the remodeling project and, specifically, the July rainstorm. Counsel stated that the
jury was not to consider damages or anything that happened as a result of the storm
because that " isa subject of another lawsuit that hasno part or parcel in this case."
The Zimmermans counsel objected to the latter statement and asked to approach
the bench. A side bar conference apparently took place at which the Zimmermans
allegedly moved for amistrial. The conference was not reported, however, and we
have no way of recreating its substance. Thus, the record is deficient for purposes of
appellate review of the substance of the Zimmermans' objection, the making of the
motion for a mistrial, the District Court'sruling and therationale provided for that
ruling. We do observe that the statement to which the Zimmer mans object did not
gpecifically mention insurance or insurance coverage. Asaresult--and
notwithstanding other potential problemswith the Zimmermans argument--their
reliance on Rule 411, M .R.Evid., which bars evidence that a person was or was not
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insured against liability on the issue of whether the per son acted negligently or
otherwise wrongfully is misplaced.

132. The second allegedly improper statement during Connor's closing argument
was areferenceto awarranty on theroof and counsel's suggestion that, if the r oof
was a problem, the Zimmer mans should be dealing with it under the warranty. The
Zimmer mans objected to thereference for the" samereasons as expressed earlier”
and contend on appeal that the statement was an improper referenceto a collater al
sour ce for recovery. Even assuming that the " same reasons as expressed earlier"
wer e objections based on collater al source-related grounds, we fail to seethe
impropriety of the statement on the record before us.

133. Therecord reflectsthat the purportedly improper statement followed
immediately after Connor's counsel'sreminder to thejury that there had been
evidence about theroof, its problems and the existence of a 10-year warranty on the
roof. The Zimmer mans had not objected to any of the referenced warranty evidence
at thetime it was presented and, absent such an objection and exclusion of the
evidence, Connor's counsel was entitled to recap the evidence.

134. Finally, any impropriety in the brief statements of which the Zimmermans
complain cannot be said to have preudiced their right to afair and impartial trial.
Thetrial lasted three days, fifteen witnesses testified and numer ous exhibits were
admitted. Pursuant to the pretrial order, theissues upon which thetrial focused
related primarily to Connor's construction lien and amountsto which he might be
entitled from the Zimmermans. The statementsto which the Zimmer mans obj ect,
and which formed the basisfor their motion for a mistrial, went moreto the
counter claim we held above was a nonissue than to the issues submitted to thejury.
Asaresult, we agreewith the District Court's assessment that the statementswere
not going to affect thejury in their deliberations. Consequently, we hold that the
District Court did not abuseitsdiscretion in denying the Zimmermans motion for a
mistrial.

135. 5. Did the District Court err in granting pre udgment interest and investigator
Costs?

136. The Zimmermans contend that the District Court erred in granting Connor
prejudgment interest. They also assert that the award of costsfor an investigator
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used by Connor waserror. We addressthese argumentsin turn.

137. The District Court based its award of prejudgment interest on § 27-1-211, MCA,
which providesthat a person " entitled to recover damages certain or capable of
being made certain by calculation" and theright to recover which isvested on a
particular day isentitled to recover interest thereon from that day. In this case, both
partiesrely on DeVoev. Gust. Lagerquist & Sons, Inc. (1990), 244 Mont. 141, 796
P.2d 579, in support of their positionsregarding preudgment interest. In that case, a
construction lien--and related lawsuit--wer e filed which related to the unpaid
contract price of an elevator and the district court ultimately awarded preudgment
interest on the contract price amount asfound by thejury. DeVoe, 244 Mont. at 143,
796 P.2d at 580. On appeal, we observed that the interest was awar ded on the
contract price, from the datethelien wasfiled, and concluded that thetrial court's
award of prgudgment interest under § 27-1-211, MCA, was not erroneous. DeVoe,
244 Mont. at 145, 796 P.2d at 581.

138. Here, unlike the situation in DeVoe, Connor's construction lien was based
primarily on extraitems and work performed rather than on a specified contract
price. In addition, while Connor's construction lien wasin the amount of $40,743.19,
the jury awarded a lesser amount--namely, $26,769. Thus, while Connor is correct
that DeVoe standsfor the proposition that pregudgment interest isavailable from the
date of thefiling of a construction lien if thelien isultimately established, heis
incorrect that DeVoe controlsthe outcome of thisissue. Sincethejury's award was
not in the amount requested, we conclude that the amount awar ded was not for a
sum certain or capable of being made certain by calculation, asrequired for an
award of prgudgment interest under § 27-1-211, MCA. Thus, we hold that the
District Court erred in awarding Connor preudgment interest in this case.

139. With regard to theinvestigator costs, Connor submitted a claim for costsin the
amount of $1,833.02 for the use of an investigator. The Zimmer mans timely objected
on the basisthat theinvestigator's costs wer e not allowed by statute. The District
Court awarded the costs and the Zimmermans assert error.

140. The Zimmermans are correct in arguing that no statute authorizes an award for
theinvestigator's costs. Section 71-3-124, M CA, which providesfor an award of costs
for filing and recording thelien and a reasonable attorney fee to a person
establishing a construction lien, clearly does not authorize an award for investigator
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costs. Nor does 8 25-10-201, M CA, which enumer ates allowable costs, authorize an
award of costsfor the use of an investigator.

141. We observe that Connor attempts on appeal to characterize hisargument in
support of thisaward asan award for paralegal costs at a billing rate much less
expensive than counsel's would have been for providing the same services. He citesto
no authority, however, under which he would be entitled to such " costs." On the
other hand, it may bethat Connor isimplicitly arguing that the investigator/
paralegal costswere properly awarded as part of the" reasonable attorney's fee"
authorized by § 71-3-124, MCA. Therecord reflects, however, that Connor
submitted the coststo the District Court asinvestigative costsrather than as part of
his attorney fee claim and it iswell settled in M ontana that we will not consider on
appeal atheory not raised in thetrial court. See, e.g., Clover Leaf Dairy v. State
(1997), 285 Mont. 380, 387, 948 P.2d 1164, 1168 (citation omitted).

142. We hold that the District Court erred in awarding Connor investigator costs.
143. Asafinal matter, Connor requests attorney feesfor both the earlier, premature
appeal by the Zimmer mans and the appeal presently before us. Section 71-3-124,
MCA, expressly mandates an award of attorney fees--in both thetrial court and this
Court--to a person who successfully establishes a construction lien. Connor having

established hislien and having been subjected to two appealsto thisCourt, we
concludethat heisentitled to attorney feesfor both appeals.

144. Affirmed in part, reversed in part and remanded to the District Court for
further proceedings consistent with thisopinion.

IS'KARLA M. GRAY

We concur:

/SIWILLIAM E. HUNT, SR.
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/SIW. WILLIAM LEAPHART

IS/ IM REGNIER

IS/ JAMES C. NELSON
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