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Chief Justice J. A. Turnage delivered the Opinion of the Court.

11. Mark Safronoff appeals from the judgment of the Fifth Judicial District Court,
Jeffer son County, quieting titleto certain mining properties previously held by Sun
Mining, Inc., and allocating the owner ship of those properties as between various
former shareholdersof the corporation. We affirm.

12. The question before usiswhether the District Court erred in determining the
total number of outstanding shares of Sun Mining, Inc., and therelative number of
shares owned by each of the plaintiffs.

13. Thislawsuit was commenced as an action to quiet titleto certain patented and
unpatented mining claims formerly held by Sun Mining, Inc. Sun Mining was
involuntarily dissolved by the State of Montana in 1979, and as of the time of this
lawsuit, ther e were no surviving directors of that corporation. Each of the plaintiffs
and defendantsin this lawsuit were known to have held sharesin Sun Mining, Inc., at
onetime. However, several of the originally named defendants failed to make an
appear ance in thisaction, and default judgments wer e accordingly entered against
those parties. By the timethis matter came on for trial, the remaining defendantsin
the action included Mrs. Albert Diehl, Mr. Don Allen, the Estate of George

file:///CJ/Documents¥%20and%20Setti ngs/cu1046/Desktop/opinions/98-471%200pinion.htm (3 of 6)4/20/2007 2:06:07 PM



No

M cGaffick, Mrs. Gerald Quitney, and Mr. Mark Safr onoff.

14. On January 16, 1998, a bench trial was held before the Fifth Judicial District
Court, Jefferson County, to deter mine how much existing stock therewasin Sun
Mining, Inc., and to determine how much of thetotal stock each owner held, in order
to calculate the percentage of the corporation's remaining mining assets belonging to
each of theresidual stock owners. In its Findings of Fact and Conclusions of L aw, the
District Court found that therewas a total of 1,827,170 shares of Sun Mining, Inc.,
outstanding as of thetime of trial. Of these, the District Court deter mined that
483,500 shares wer e held by each of theindividual plaintiffs;, 192,000 shareswere
held by Mr. Safronoff; 171,000 shareswere held by Mrs. Diehl; 1000 shareswere
held by Mr. Allen; 6420 shareswere held by the Estate of Geor ge M cGaffick; and
6250 shareswere held by Mrs. Quitney. Furthermore, the District Court held that
each of these partieswas an owner in fee simple of a per centage of the mining assets
of Sun Mining, Inc., according to hisor her relative equity ownership in Sun Mining,
Inc.

915. Did the District Court err in determining the total number of outstanding shares
of Sun Mining, Inc., and the number of sharesowned by each of the plaintiffs?

96. ThisCourt reviews thefindingsof atrial court to deter mine whether those
findingsareclearly erroneous, giving dueregard for the opportunity of thetrial
court to weigh the credibility of the witnesses beforeit. Rule 52(a), M .R.Civ.P.
Factual findings by thetrial court areclearly erroneous wherethey are not
supported by substantial evidence, the court has misapprehended the effect of the
evidence beforeit, or our review of therecord convinces usthat a mistake has been
committed. | nterstate Prod. Credit Ass'n v. De Saye (1991), 250 M ont. 320, 323, 820
P.2d 1285, 1287.

17. Mr. Safronoff contends that the District Court was correct in finding that the
"only credible evidence" of stock holdingsfor Sun Mining, Inc., wasa list of
shareholders and their holdings prepared in 1980 by the corporation'sthen secretary/
treasurer, and that the court correctly relied upon that document in calculating the
number of sharesbelonging to Mr. Safronoff. However, he contends, the court erred
in not relying on that same document in calculating the total number of outstanding
sharesor the number of shares held by each of theindividual plaintiffs. In particular,
Mr. Safronoff arguesthat the District Court's calculations should not have included
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the 483,500 shares represented on the face of each of the plaintiff'soriginal stock
certificates, because those certificates pre-dated the 1980 shar eholder list and were
therefore not reliable evidence of the actual holdings of the plaintiffsin Sun Mining,
Inc.

18. Our review of therecord demonstrates Mr. Safronoff's contentions to be without
merit. In calculating the total number of outstanding sharesin Sun Mining, Inc., the
District Court properly considered all of the evidence beforeit, which included the
1980 stockholder list prepared by the only surviving officer/director at thetime, the
copies of the plaintiffs stock certificates, and the testimony of several witnesses
regar ding the accuracy of the 1980 stockholder list in cataloging the holdings of each
of the equity owners of Sun Mining, Inc. All of this evidence was also properly
considered in determining the number of sharesto be allocated to each of the
plaintiffs.

19. The District Court relied exclusively on the stockholder list in determining the
number of sharesbelonging to Mr. Safronoff, becauseit found thislist to be the
"only credible evidence" of any stock ownership in Mr. Safronoff. All of the interest
owned by Mr. Safronoff in Sun Mining, Inc., was purchased via quit claim deed
executed by the shares former owner, Wendy Deschon. However, neither Ms.
Deschon nor Mr. Safronoff wer e able to produce any stock certificates evidencing
precisely what interest had been transferred from Ms. Deschon to Mr. Safronoff in
the course of that sale. Ms. Deschon testified that she at onetime had been in
possession of several large share certificatestotaling over 1.5 million sharesin Sun
Mining, Inc., but that these certificates were destroyed in a housefirein 1994. The
District Court, however, did not find thistestimony credible.

110. Therefore, for purposes of calculating Mr. Safronoff's shares, the District Court
relied upon thefiguresin the shareholder list. Contrary to Mr. Safronoff's assertions,
the District Court did not deem the 1980 shareholder list the" only credible
evidence' of all the shareholders holdings, but rather, the" only credible evidence"
of Mr. Safronoff's equity interests. The District Court was not, however, bound by its
findingswith regard to the fact of Mr. Safronoff's holdingsin determining the total
number of outstanding shares nor the number of sharesto be allocated to each
plaintiff.

111. The number of the plaintiffs shareswas documented on the face of the original
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shar e certificates which were introduced into evidence at trial. The number of shares
documented on the certificates did not coincide with the infor mation contained in the
1980 shar eholder list; however, thetestimony of several withessesindicated that the
1980 shareholder list was not wholly accurate in documenting the number of shares
held by each shareholder of Sun Mining, Inc. Wherethereis conflicting evidence
presented at thetrial level, it iswithin the province of thetrier of fact to weigh the
evidence based on the credibility of the witnhesses and deter mine which shall prevail.
State v. Bower (1992), 254 Mont. 1, 8, 833 P.2d 1106, 1111. The District Court was not
required to rely exclusively upon the data contained in the 1980 shar eholder list
when the information contained therein conflicted with evidence which the District
Court deemed ultimately morereliable.

112. We hold that the District Court reasonably relied upon the infor mation
contained in the share certificatesin calculating the total number of outstanding
shares and the number of sharesbelonging to the plaintiffs. We further hold that the
District Court'sfindings of fact were not clearly erroneous, and we affirm the
judgment of the District Court quieting title to the mining properties of Sun Mining,

Inc., in the shareholder s of the cor poration accor ding to the percentages set forth in
thejudgment.

IS/ J. A. TURNAGE

We concur:

IS'KARLA M. GRAY
/S TERRY N. TRIEWEILER
IS/ IM REGNIER

IS/ JAMES C. NELSON
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