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Justice William E. Hunt, Sr. delivered the Opinion of the Court.

11. Henry Baldauf, Jr. (Baldauf) and L ouis Dryfuss Propane Cor p. (L ouis Dryfuss)
(collectively the Appellants) brought this products liability action against Arrow
Tank and Engineering Co., Inc. (Arrow) and John Does one through ten to recover
damages sustained when Baldauf?s propane tank trailer rolled over while he was
driving. The action proceeded toajury trial on March 11 through 18, 1996, and a
jury verdict and judgment wasrendered in favor of Arrow by the Eighth Judicial
District Court, Cascade County. Appellants appeal thejury verdict and certain pre-
trial, trial, and post-trial rulings made by the District Court. We affirm.

12. Thefollowing issues are presented for review:

13. 1. Was Arrow?s expert witness, L awr ence Botkin, qualified to give opinion
testimony concer ning kingpin design, abuse and misuse, metallurgy, and accident
reconstruction and analysis?

14. 2. Was ther e sufficient evidenceto support thejury'sverdict?

95. 3. Did the District Court err in denying Appellants? motion to apply sanctions
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against Arrow for itsalleged violation of discovery procedures?

96. 4. Did the District Court err in refusing to allow Appellantsto introduce, for
demonstrative purposes, a photograph of an exemplar kingpin?

97.5. Did the District Court err in adopting the special verdict form submitted by
Arrow?

BACKGROUND

18. On August 31, 1987, Baldauf was driving his propane tractor-trailer on a curvy
stretch of highway near Fernie, British Columbia, Canada. Baldauf testified that he
was traveling at a speed of 55 mph (89 kph) before entering the curves, and that he
engaged hisjake brake and decelerated to 45 mph (73 kph) as he entered the curves.
As herounded the second curve, heimmediately noticed something whitein hisleft
rear view mirror. Thereafter, Baldauf?stractor-trailer rolled and he wasinjured.
Baldauf has no further recollection of the accident.

19. The Appellants? theory of the case wasthat the rollover was caused by failure of
the vehicle?s kingpin, the device by which thetrailer ishitched to thetractor.
Appellants argued that the kingpin severed from its attachment plate, the fifth wheel
plate, dueto a design or manufacturing defect, which severance then caused the
tractor-trailer toroll over. Appellants? principal witness, Mark Firth (Mr. Firth), a
metallur gical engineer, examined and tested the subject kingpin. He opined that the
kingpin did not have an adequate radiusto distribute the concentration of stresses
placed on it during itsuse. Mr. Firth identified cracking in the kingpin and stated
that asaresult of theinadequate radius, small fatigue cracks developed at the
juncture wher e the kingpin shaft meetsthe kingpin head, and that these fatigue
cracks expanded in service over anumber of years culminating in the complete
fracture and failure of the kingpin. Mr. Firth opined that this design or
manufacturing flaw in the kingpin was further compounded by the fact that the user
was precluded from inspecting the affected juncture of the kingpin dueto itsdesign.
Mr. Firth testified that while the fracture of the kingpin was primarily a ?brittle?
fracture, there existed small regions of ?ductile shear,? or metal defor mation, near
the surface of the fracture site. Based on the presence of ductile shear at thefracture
site, Mr. Firth opined that the fracture of the kingpin occurred under ordinary use
rather than asaresult of therollover.
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110. During cross examination, Mr. Firth acknowledged that his expertise did not
include specific awar eness of design practices of kingpinsor design standardsused in
the kingpin industry. Hetestified that any component subject to cyclic loading, like
the kingpin in this case, will develop fatigue cracking in service. He explained that
the user of such a component should inspect the component and, upon observing
fatigue cracking, should replaceit. When asked whether it wasfeasibleto design a
kingpin that has an adequate radius but also isable to be used in the manner for
which it wasintended, Mr. Firth indicated that he did not know because such
knowledge was beyond the scope of his expertise.

111. Appellants also presented testimony from John Baker (Mr. Baker), a qualified
accident reconstructionist hired by Appellantsto give opinion testimony concerning
the cause of the accident. Mr. Baker based his analysis on the police report, pictures
taken by othersat the scene of the accident, and his own inspection of the roadway
undertaken seven years after the accident occurred. Mr. Baker calculated the
rollover threshold of the subject vehicle and stated that thetractor-trailer could not
haverolled over on that curve of theroad at a speed lessthan 71 mph to 74 mph.
Based on his examination of the pictures showing the markson theroad and the
placement of the vehicle after the accident, aswell as his calculation of the rollover
threshold of the vehicle, Mr. Baker opined that the accident was not speed-induced,
and that the kingpin failed beforetherollover.

112. Arrow?stheory of the case wasthat Baldauf wasdriving too fast for the curve
on which hewastraveling, which caused therollover, which in turn caused the
kingpin to break. Arrow did not dispute the existence of fatigue crackingin the
kingpin, but attributed this condition to the normal application of cyclic stresses on
the kingpin aswell as abuse or misuse of the kingpin over itstwenty years of service.
In support of itscase, Arrow first presented testimony from Corporal Bryan Lapp
(Corporal Lapp) of the Royal Canadian Mounted Police (RCM P) who was called to
the scene of the accident to conduct an investigation. Corporal Lapp?s dutieswith the
RCMP included accident reconstruction and collision analysis for which he had
several yearstraining and experience. Corporal Lapp testified that he had performed
accident reconstruction and analysis in 427 vehicle accidents, 25 of which involved
rolloverssimilar to the present case. He testified he had particular expertisein speed
calculations, ?collision contacts and thrust angles,? and ?tractor-trailer rolloversin
relation to speed analysis, weight shift, and load shift.?
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113. Corporal Lapp testified that there are nine char acteristics common to skid
markson theroad produced by a speed-induced rollover, and that the marks
produced by therollover in this case exhibited ?just about every one? of those
characteristics. Although the posted speed limit on the road was approximately 100
kph (60 mph), Corporal Lapp testified that a cautionary sign located some distance
befor e the curve wher e the accident took place advised driversto slow to 60 kph (38
mph). Corporal Lapp performed speed calculations utilizing the variables of the
radius of the curvature of thetire marks; the gravitational force; thetrack width of
thetire marks; the height of the center of gravity of the vehicle; and the slope of the
curvature of theroad from one sideto the other. Corporal Lapp testified that based
on his calculations, Baldauf wastraveling at a speed of approximately 88 kph (54
mph) through the curve where hisvehiclerolled over.

9114. Corporal Lapp further stated that, upon inspecting the damage to the tractor
and thecircular printslocated next to thefog line on the side of theroad, he
surmised that the tractor had been ?slammed down? on its side. I n explaining the
significance of thisfinding, Corporal Lapp stated that when atrailer beginstoroll,
and the dlack of the fifth wheel plate, to which the kingpin attaches, diminishes, the
trailer ?picksthetractor up and slamsit down on theroad.? Based on this
characteristic of tractor-trailer rollovers, Corporal Lapp opined that the kingpin in
theinstant case was still intact when therollover occurred. Corporal Lapp believed
that if the kingpin broke and was severed from thefifth wheel plate, the trailer would
not be capable of causing the tractor toroll.

115. Arrow also called L awrence Botkin (Mr. Botkin), a mechanical engineer, to give
opinion testimony concer ning kingpin design, abuse, and misuse, metallur gy, and
accident analysis. Appellants were not satisfied with the foundation laid concerning
Mr. Botkin?s qualifications as an expert witness and requested permission to voir
direthewitness. The court granted therequest. After conducting voir dire,
Appellants objected to Mr. Botkin?s testimony on the basis of lack of foundation. The
court overruled the objection, stating that thejury could deter mine the weight to be
afforded Mr. Botkin?s testimony.

116. Mr. Botkin examined and tested the subject kingpin. Herefuted Mr. Firth?s
conclusion that the forces at work on the kingpin causing it to ultimately fail
operated at therear of thekingpin, the part closest to thetrailer, wherethe fatigue
cracking originated. Mr. Botkin identified a ?lip? at the opposite end of the kingpin,
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wher e the ultimate break occurred, and stated that the lip would not exist had the
forces operated at therear. Mr. Botkin agreed with prior testimony describing the
metal of the kingpin asvery hard and capable of withstanding pressure of 130,000
pounds per squareinch. Mr. Botkin opined that even with the fatigue crackingin the
kingpin, the for ces produced by application of the jake brake or a sudden turning of
the vehicle, by Mr. Botkin?s calculations, would not be great enough to causethe
kingpin to break.

117. Mr. Botkin also identified a ?stressrelief groove? on design drawings of the
subject kingpin. He explained that thisstressrelief groove was an integral part of the
design of thiskingpin becauseit allowed the kingpin to be ?properly bottomed? on
the attachment plate. He testified that if the kingpin were designed with a lar ger
radius asthat suggested by Mr. Firth, that is, if it were designed without a stress
relief groove, the radiuswould project below the surface of the kingpin and would hit
the square corner of the attachment plate, preventing the plate from properly
bottoming the kingpin in place. Mr. Botkin opined that the subject kingpin, when
designed and manufactured in 1967, was a commer cially acceptable product and did
not have any design or manufacturing flaws.

118. Mr. Botkin further opined that the subject kingpin had been misused or abused
duringitsservice. He explained that when he examined the kingpin, he observed ?
massive indentations? or ?gouges.? Mr. Botkin testified that the kingpin was made of
very strong material, and that he couldn?t think of anything that would cause such
damage other than trying to couplethetrailer tothetractor very ?violently,? for
example, backing thetractor into thetrailer very fast without first opening the jaws
of the attachment plate.

119. Lastly, Mr. Botkin performed speed calculations and rollover threshold
calculations which supported those of Corporal Lapp and refuted those of Mr.
Baker. He explained that hisand Corporal Lapp?srollover threshold calculations
differed from Mr. Baker?s calculation because Mr. Baker did not take into account
thevariable of ?the lateral shift of the center of gravity of thetank due to deflection
of the springs and deflection of thetire.? Hetestified that when thisvariableistaken
into account, therollover threshold isreduced from 71 mph to 55 mph. Mr. Botkin
agreed with Corporal Lapp?sconclusion that the particular damage to the cab of the
tractor and thecircular printslocated next to the fog line on the side of theroad
indicated that the tractor had been slammed down on the road. Based on his
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knowledge of tractor-trailer rolloversand hisanalysis of the particular rollover in
this case, Mr. Botkin opined that the subject kingpin broke after the trailer ssammed
thetractor down on theroad.

120. After hearing all thetestimony presented at trial, thejury found that the subject
kingpin was not defective by manufacture or design, and rendered a verdict in favor
of Arrow. TheDistrict Court entered ajudgment in favor of Arrow on March 25,
1996. On April 5, 1996, Appellantsfiled a motion for partial judgment
notwithstanding the verdict and anew trial. On May 29, 1996, the court denied
Appellants? motion. This appeal followed.

DISCUSSION

Issue 1l

121. Was Arrow?s expert witness, Lawrence Botkin, qualified to give opinion testimony
concerning kingpin design, abuse and misuse, metallurgy, and accident reconstruction and
analysis?

122. Wereview adistrict court?sruling on expert testimony for abuse of discretion.
Cottrell v. Burlington Northern R.R. Co. (1993), 261 M ont. 296, 301, 863 P.2d 381,
384. ?Thetrial court isvested with great latitude in ruling on the admissibility of
expert testimony.? Cottrell, 261 Mont. at 301, 863 P.2d at 384 (citation omitted).

123. Rule 702, M .R.Evid., setsforth the requirements necessary to establish a proper
foundation for the admission of expert testimony. See Cottrell, 261 Mont. at 301, 863
P.2d at 384. Rule 702, M .R.Evid., provides:

If scientific, technical, or other specialized knowledge will assist thetrier of fact to
under stand the evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education may testify theretoin
the form of an opinion or otherwise.

Appellants argue that the District Court abused itsdiscretion in permitting Mr. Botkin to give
opinion testimony concer ning kingpin design, abuse, and misuse, metallur gy, and accident
reconstruction and analysis because Mr. Botkin lacked the special education, training, and

experience to qualify him asan expert in these areas. Thethrust of Appellants? argument is that
Mr. Botkin is not ametallurgist or an accident reconstructionist by trade, and has no
degreein metallurgy or certification in accident reconstruction. Further, Appellants note
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that during voir dire, Mr. Botkin testified that, although he had designed kingpin
assemblies, he had never designed a kingpin, had never coupled atractor-trailer using a
kingpin, had driven atruck ?only momentarily,? and had never before testified in a
products liability case involving akingpin failure.

124. At thetimeof trial, Mr. Botkin was a sixty-nine year old retiree engaged in part-
time consulting. Mr. Botkin first took metallurgy classes at the University of
Michigan in 1942, whilein the Reserve Officers Training Cor ps of the military. In
1948, hereceived a degree in mechanical engineering from the Missouri School of
Mining and Metallurgy. Mr. Botkin testified that although he did not specializein
metallur gy, metallurgy was part of the mechanical engineering curriculum at the
Missouri School of Mining and Metallurgy. He stated that he took several classesand
lab cour ses covering the ?whole gamut? of metallurgy.

125. After obtaining his mechanical engineering degree, Mr. Botkin was hired by
Butler Manufacturing to work in that company?s oil equipment division, the division
that manufactured truck and trailer tanks. In approximately 1954, Mr. Botkin left
Butler and began working as a production services engineer for Westinghouse
Electric in that company?sjet engine factory. Mr. Botkin?s dutiesincluded working
out the ?manufacturing bugs? in the designs from the design department, and

wor king out quality control problems concer ning componentsthat had been rejected
by gover nment inspectors. A few yearslater, Mr. Botkin was hired asthe chief
engineer for Buckeye Iron and BrassWorks, a producer of valves and fittingsused in
gas stations.

126. In 1961, Mr. Botkin was hired asthe chief engineer for Fruehauf Trucking
(Fruehauf) in that company?stank trailer factory. Mr. Botkin explained that August
Fruehauf, the founder of the company, invented the concept of the fifth wheel and
theideathat atrailer could be separate from its motive unit. He explained that a type
of kingpin, different from the kingpins of today, was part of the fifth wheel invention.
After working fiveyearsin thetank trailer factory, Fruehauf transferred Mr. Botkin
toitstank division headquartersand made him chief engineer of the entiredivision,
responsible for over seeing the whole line of production of tank trailers. Mr. Botkin
testified that the production of tank trailersincluded the attachment of kingpin
assemblieson thetank trailers. He testified that although he did not design kingpins,
he designed kingpin assemblies. He further testified that in his capacity as chief
engineer of the division, he established engineering standards for the production of
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tank trailersand supervised new product development projects. Mr. Botkin was also
Fruehauf?s representative on industry-gover nment relations. Mr. Botkin testified
that Fruehauf manufactured tank trailersvery similar to the one manufactured by
Arrow in theinstant case. Mr. Botkin remained in his position at Fruehauf until his
retirement in 1992, a span of morethan thirty years.

127. Mr. Botkin testified that he was a member of the National Academy of Forensic
Engineersand the National Society of Professional Engineersand had attended
confer ences and wor kshops sponsor ed by these organizations. In particular, Mr.
Botkin attended a two-day conference on heavy vehicle rolloverswhich specifically
explored theissuesinvolved in this case.

128. Mr. Botkin testified that while working for Fruehauf, he wasinvolved in the
analysis of morethan fifty product liability claimsinvolving trailers brought against
the company. He testified that his analyses consisted of reviewing the accident and
the equipment damaged in the accident, and piecing together what had happened. He
testified that the instant case was hisfirst productsliability case involving a kingpin
failure. Mr. Botkin testified that he had worked in tandem with accident
reconstructionistsin thefield and was not only familiar with accident reconstruction
calculations, but could perform them. He testified he could calculate stopping
distances and pre-braking speeds of vehiclesinvolved in accidents. When asked
about what training he had in explaining skid and scuff marks on a highway, he
explained that he had taken physicsin high school and college, had read books on the
subject, had attended confer ences on the subject, and had worked very closely with
top expertsin thefield concerning the subject.

129. Based on these facts and our review of therecord, we determinethat Mr. Botkin
was qualified to give opinion testimony concer ning kingpin design, abuse, and
misuse, metallurgy, and accident reconstruction and analysis. Mr. Botkin possessed
knowledge and experiencein all of these ar eas which was not within the common
knowledge or experience of people of ordinary education. See State v. Smith (1986),
220 Mont. 364, 377, 715 P.2d 1301, 1309. Although Mr. Botkin may not have had the
degree of specialization that Appellants deem appropriate, thisdoes not affect his
competency to testify asan expert under Rule 702, M .R.Evid. See Marriage of
Johansen (1993), 261 Mont. 451, 459, 863 P.2d 407, 413. A witness?s specialization in
an area goesto the weight of the witness?’s testimony rather than to hisor her
competency to testify. Johansen, 261 Mont. at 459, 863 P.2d at 413; Wacker v. Park
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Rural Elec. Co-o0p., Inc. (1989), 239 Mont. 500, 501-02, 783 P.2d 360, 361; Statev.
Oliver (1987), 228 Mont. 322, 327, 742 P.2d 999, 1002. Upon the foregoing, we hold
that the District Court did not abuseitsdiscretion in permitting Mr. Botkin to give
opinion testimony concer ning kingpin design, abuse, and misuse, metallurgy, and
accident reconstruction and analysis.

Issue 2
130. Was there sufficient evidence to support the jury?s verdict?

131. Our review of an appeal based upon insufficiency of the evidence to support the
jury?sverdict iswhether thereissubstantial evidencein therecord to support the
verdict. Wisev. Ford Motor Co. (1997), 284 Mont. 336, 339, 943 P.2d 1310, 1312,
1315. We do not decide whether ajury verdict was correct or whether ajury made
theright decision. Wise, 284 Mont. at 343, 943 P.2d at 1314. In our examination, we
review the factsin thelight most favorable to the prevailing party. Wise, 284 Mont.
at 339, 943 P.2d at 1312. If conflicting evidence exists, the credibility and weight
given to the evidenceisin thejury?s province and we will not disturb thejury?s
findings unlessthey are inherently impossible to believe. Wise, 284 Mont. at 339, 943
P.2d at 1312.

132. Appellants argue insufficient evidence existed to support the jury?sverdict that
Arrow did not sell a kingpin which was defectively manufactured or designed. In
arguing insufficiency of the evidence, Appellants assert that the uncontroverted
evidence of fatigue cracking in the subject kingpin established ipso facto that the
kingpin was defective. Appellants further assert that Arrow offered no evidenceto
counter Appellants? evidencethat the kingpin was designed or manufactured in a
defective manner. We disagr ee.

133. The District Court instructed thejury that in order to prevail on a
manufacturing defect theory, Appellantswererequired to provethat Arrow sold a
product which, at the time of sale, had a manufacturing defect. The court defined a
defectively manufactured product as one which does not conform in some significant
aspect toitsintended design. Similarly, the court instructed thejury that in order to
prevail on a design defect theory, Appellantswererequired to prove that Arrow sold
a product which, at the time of sale, was defectivein design. The court defined a
defectively designed product as one which presents an unreasonablerisk of harm
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even though it was made accor ding to the plans of the manufacturer. Further, the
court instructed thejury that a product isin a defective condition if it was
unreasonably dangerousfor itsintended or foreseeable purpose. These instructions
accur ately reflect products liability law. See Kuiper v. Goodyear Tire and Rubber
Co. (1983), 207 Mont. 37, 60-61, 673 P.2d 1208, 1220-21; Wood v. Old Trapper Taxi
(1997), 286 Mont. 18, 24-25, 952 P.2d 1375, 1379-80. | n accor dance with these
instructions, and upon the evidence adduced at trial, the jury found that the subject
kingpin did not have a manufacturing or design defect at the time of sale.

134. Considering the evidence in a light most favorableto Arrow, aswe must, we
conclude that substantial evidence existed to support the jury?sverdict. Two expert
witnesses, Mr. Botkin and Mr. Firth, testified that any component subject to cyclic
loading, like the subject kingpin, will develop fatigue cracking in service. Mr. Botkin
testified that the kingpin was adequately radiused with a stressrelief groove that
allowsthe kingpin to properly bottom on to the attachment plate. He opined that if
the kingpin were designed with alarger radius, the stressrelief groove would be
eliminated and the kingpin would not properly bottom on to the attachment plate.
Further, Mr. Botkin identified gougesin the kingpin indicating that the kingpin had
been abused or misused during itslifetime. We have already deter mined that Mr.
Botkin was qualified to give opinion testimony on theissues presented in this case.
The credibility and weight to be afforded a witnhess?’s testimony isfor thejury to
decide. Wise, 284 Mont. at 339, 943 P.2d at 1312. We will not disturb the jury?s
findings unlessthey areinherently impossible to believe. Wise, 284 Mont. at 339, 943
P.2d at 1312. Based on the evidence presented in this case, we conclude that thejury?
sfindings are not inherently impossible to believe.

Issue 3

135. Did the District Court err in denying Appellants? motion to apply sanctions against
Arrow for its aleged violation of discovery procedures?

136. Wereview adistrict court?sgrant or denial of a request for imposition of
sanctionsfor abuse of discretion. McKenziev. Scheeler (1997), 285 Mont. 500, 506,
949 P.2d 1168, 1172. We generally defer to the district court's decision " because the
trial court isin the best position to know whether parties are disregarding therights
of opposing partiesin the course of litigation and which sanctions for such conduct
are most appropriate.” McKenzie, 285 Mont. at 506, 949 P.2d at 1172.
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137. According to the District Court?s scheduling order, the discovery deadline
imposed on the parties was December 18, 1995. The scheduling order provided that
the discovery deadline could not be modified without leave of court. On January 31,
1996, six weeks after the close of discovery, Appellants served interrogatories on
Arrow without first obtaining leave of court. Arrow did not answer or file objections
to these interrogatories within thirty daysasrequired by Rule 33(a), M.R.Civ.P. On
March 11, 1996, thefirst day of trial, Appellants moved for imposition of sanctions
against Arrow pursuant to Rule 37(d)(2), M .R.Civ.P., and requested the court to
prohibit Arrow from introducing designated mattersin evidence in accor dance with
Rule 37(b)(2)(B), M.R.Civ.P. The court took the matter under advisement, but
suggested that Arrow provide Appellantstheinformation requested. Arrow provided
answersto some of theinterrogatorieson March 11, 1996. Again, Appellants
objected to the untimeliness and incompleteness of the answers, but the court took no
action.

138. Appellantsraised theissueathird timein their brief in support of motion for a
new trial. In the court?s order denying Appellants? motion for a new trial, the court
stated the following:

Plaintiff notesthat the courts areincreasingly assigning serious consequencesto
failuresto comply with legitimate discovery. Owen v. F.A. Buttrey Co., 192 Mont.

274, 627 P.2d 1233 (1981). The key to Plaintiff?s argument is that the discovery
must be legitimate. In this case, the interrogatories were served a month and
one half after the close of discovery, without permission of the [c]ourt. There
was some discussion in the original discussion of this matter asto whether . . .
Defendant had unilaterally agreed to answer these interrogatories. That
discussion is meaningless, since the [c]ourt did not authorize the
Interrogatories to be served in the first place. No response was technically
required thereto. The court imposed upon Defendant to provide the best
answers it could to Plaintiff. It did not, however, legitimize the interrogatories
by after the fact granting Plaintiff the right to serve them upon Defendant.

139. Appellantsarguethat the court erred in not applying sanctions against Arrow
for its?wilful? failureto answer or file objectionsto itsinterrogatorieswithin thirty
daysasrequired by Rule 33, M.R.Civ.P. Appellants admit that the interrogatories
wer e served on Arrow after the close of discovery, but arguethat thisfact does not
excuse Arrow from its duty to answer or file objections. We disagree. Rule 37(d)(2),
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M.R.Civ.P., authorizes sanctionsto be applied against a party who failsto serve
answersor objectionsto interrogatories after proper service of theinterrogatories. In
this case, theinterrogatories were not properly served on Arrow because they were
served after the close of discovery without leave of court. We agree with the District
Court that itsrequest that Arrow provide answersto Appellants? interrogatoriesdid
not legitimize Appellants? late service of theinterrogatories. Further, we note that
the purpose underlying imposition of sanctionsisto punish and deter abuses of
discovery procedures causing unnecessary delay. Owen v. F.A. Buttrey Co. (1981),
192 Mont. 274, 278, 627 P.2d 1233, 1235. The above factsdo not indicate that Arrow
in any way abused discovery proceduresor caused unnecessary delay. Upon the
foregoing, we hold that the court did not abuseitsdiscretion in denying Appellants?
motion to apply sanctions against Arrow.

Issue 4

9140. Did the District Court err in refusing to allow Appellants to introduce, for
demonstrative purposes, a photograph of an exemplar kingpin?

141. Wereview evidentiary rulings for an abuse of discretion. Thedistrict court has
broad discretion to deter mine whether evidence isrelevant and admissible pursuant
to the Montana Rules of Evidence. Absent a showing of an abuse of discretion, the
trial court's determination will not be overturned. Vincelettev. Metropolitan Life
Ins. Co., 1998 MT 259, ? 12, 55 St. Rep 1071, ? 12, 968 P.2d 275, ? 12.

142. At trial, Appellants sought to introduce a photograph of an exemplar kingpin
through their expert, Mr. Firth. Appellants assert that their purposein introducing
this photograph was to show what the subject kingpin looked like befor e the accident
and to show a kingpin with a properly designed radius. The record also shows that
Appellantsintended to use the exemplar kingpin to aid the jury?s under standing of
Mr. Firth?stestimony. The only foundation laid for admission of the photograph of
the exemplar kingpin was Mr. Firth?stestimony that the exemplar kingpin was?
fundamentally the same design? as the subject kingpin, except in terms of radius. Mr.
Firth could not identify the date and sour ce of manufactur e of the exemplar kingpin.
Arrow objected to admission of thisexhibit on the bases of lack of foundation and
prejudice. Arrow pointed out that kingpin designs changed in the 1970'swhen the
practice of ?piggybacking? truck trailerson rail carsproduced new stresses on
kingpins. Arrow stated that without knowing the date of manufacture of the
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exemplar kingpin, there was no way of knowing whether the exemplar kingpin was
substantially similar to the subject kingpin manufactured in 1967, or a kingpin made
according to the new kingpin designs of the 1970's. The court sustained the objection
and refused admission of the photograph, stating that Mr. Firth could refer to other
exhibits already admitted into evidenceto illustrate his opinion concer ning adequate
radiusing.

143. Appédllants argue that the District Court abused itsdiscretion in refusing to
admit the photograph. Appellants cite Simonson v. White (1986), 220 M ont. 14, 24,
713 P.2d 983, 989, and argue that the only foundation required for admission of the
photograph of the exemplar kingpin was a showing that the exemplar kingpin was?
substantially similar? to the subject kingpin. Appellants arguethat Mr. Firth?s
testimony provided sufficient foundation for admission of the photograph.

144. 1t appear s Appellants have misinter preted our holding in Simonson. That case
involved photographstaken during are-creation of an accident. The defendant
sought to introduce these photographs for demonstrative pur poses and show
dissimilarities between the accident re-creation and the actual accident. We held:

If the conditions of the re-creation are ?substantially similar? to those at the time
of the accident and the re-creation has been properly foundationed, there is
no abuse of discretion by the trial judge in admitting the evidence.

Simonson, 220 Mont. at 24, 713 P.2d at 989. Clearly, Simonson does not stand for the
position advanced by Appellants.

7145. We agree with Arrow that identification of the exemplar kingpin?s date of
manufactur e was a necessar y foundational requirement for admission of the
photograph. Without thisinformation, the photograph could not have served its
pur pose of demonstrating design flawsin the subject kingpin. We have held that
demonstrative exhibits are inadmissible where they do not make clearer some issue
of the case, or wherethey are of such a character asto prejudicethejury.
Vincelette, ? 29. We conclude that the court did not abuseitsdiscretion in refusing
admission of the photograph based on lack of foundation and preudice.

Issue5

146. Did the District Court err in adopting the specia verdict form submitted by Arrow?
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147. The District Court submitted this caseto thejury on a 9-question special verdict
form that had been proposed by Arrow. Appellants objected to the use of thisform,
but did not offer an alter native form. Appellants objected to the special verdict form
on the groundsthat it was unduly confusing, that it 2unreasonably enhance[d] the
likelihood of an inconsistent verdict,? and that it ?put[] unnecessary emphasis on the
jury addressing each of the issues separately.? The court overruled the objection.

148. On appeal, Appellants advance the same complaints as set forth in the District
Court. Additionally, Appellants complain for thefirst time on appeal that the special
verdict form omitted questions pertaining to the issue of whether the subject kingpin
was defectively designed dueto theinability of itsuser to inspect it. We will not
addresseither an issueraised for thefirst time on appeal or a party?schangein legal
theory. Unified Industries, Inc. v. Easley, 1998 M T 145, ? 28, 55 St. Rep. 574, ? 28,
961 P.2d 100, ? 28. Accordingly, we decline to address Appellants? objection to the
special verdict form concer ning the omission of theissueregarding whether the
subject kingpin was defectively designed due to theinability of itsuser to inspect it.
Weturn then to Appellants? other objections.

149. Special verdicts are gover ned by Rule 49(a), M.R.Civ.P., which provides as
follows:

The court may requireajury toreturn only a special verdict in the form of a special
written finding upon each issue of fact. In that event the court may submit to the
jury written questions susceptible of categorical or other brief answer or may submit
written forms of the several special findings which might properly be made under
the pleadings and evidence; or it may use such other method of submitting the issues
and requiring thewritten findingsthereon asit deems most appropriate. The court
shall giveto thejury such explanation and instruction concer ning the matter thus
submitted as may be necessary to enablethejury to makeitsfindings upon each
issue. If in so doing the court omits any issue of fact raised by the pleadings or by the
evidence, each party waivestheright toatrial by jury of theissue so omitted unless
beforethejury retiresthe party demandsits submission tothejury. Asto an issue
omitted without such demand the court may make a finding; or if it failsto do so, it
shall be deemed to have made a finding in accord with the judgment on the special
verdict.

The use of a special verdict form isleft to thediscretion of thetrial court. Rule 49(a), M.R.Civ.P;
Kinjerski v. Lamey (1981), 194 Mont. 38, 41, 635 P.2d 566, 567. " Whileit iswithin thetrial court's
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discretion to structurethe form and framethe questions of a special verdict, theinterrogatories
must be adequate to enable thejury to determine the factual issues essential to judgment.”
Kinjerski, 194 Mont. at 41, 635 P.2d at 567. We use a three-part standard to determine the
adequacy of a special verdict form:

1) whether, when read as a whole and in conjunction with the general charge, the
interrogatories adequately presented the contested issuesto thejury;

2) whether the submission of theissuesto thejury wasfair; and
3) whether the ultimate questions of fact were clearly submitted to thejury.

Kinjerski, 194 Mont. at 41, 635 P.2d at 568.

150. In theinstant case, the first question on the special verdict form asked thejury
whether Arrow sold a product containing a kingpin which was defectively
manufactured and unreasonably dangerousin that it did not conform in some
significant aspect to itsintended design. If the jury answered ?no? to this question, it
was directed to proceed to the fourth question which asked whether Arrow sold a
product containing a kingpin which was defectively manufactured and unreasonably
dangerous because of itsdesign. If thejury answered ?no? to both thefirst and fourth
questions, it was directed not to answer theremaining questionsand instead to sign
the special verdict form. Indeed, thisiswhat thejury did: it answered ?no? to the first
and fourth questions and signed the special verdict form.

151. In support of their position that the special verdict form was confusing and
failed to adequately present theissuesto thejury, Appellantsarguethat ?[t]hejury
signed off the form using the boxes relating to whether the product was of a defective
natur e, which wastruly a non-issuein this case, and never reached the issues of
substance, e.g., causation, at all.?

152. Thefact that thejury never reached theissue of causation in this case does not
render the special verdict form unduly confusing. Our review of the special verdict
form indicatesthat the issues wer e adequately presented to thejury. We conclude
that, when read as a whole, and in conjunction with the general charge and the
instructions given the jury, the special verdict form adequately presented the
contested issuesto thejury, the submission of theissuesto thejury wasfair, and the
ultimate questions of fact wer e clearly submitted. Accordingly, we hold that the
gpecial verdict form submitted to thejury in this case was not confusing and the
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District Court did not abuseitsdiscretion in using thisform.

153. Affirmed.
/SYWILLIAM E. HUNT, SR.
We Concur:

/ISS TERRY N. TRIEWEILER
/IS JAMES C. NELSON

/IS KARLA M. GRAY

IS/ JIM REGNIER
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