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Justice Jim Regnier delivered the opinion of the Court.
FACTUAL AND PROCEDURAL BACKGROUND

11. In 1949, Charlesand Helen Brevigweremarried, and they later had two
children, Clark Brevig and Joan Brevig M cCormick. In 1960, Charles purchased the
Brevig Ranch outside of L ewistown from his parents. In 1971, Charlestransferred
his soleinterest in the ranch by warranty deed to himself and Helen asjoint tenants.
Then, in 1972, Charles and Helen conveyed the ranch to Clark and Helen asjoint
tenants.

912. Charlesand Helen divorced in 1977, at which time Helen conveyed her interest in
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theranch to Charlesin the property settlement agreement. Charlesand Clark then
owned the ranch property in equal shares. At thispoint, Charlesand Clark began
operating theranch asBrevig Land, Live & Lumber, a partnership.

13. In 1977, Charles executed a new will. The main dispositive clause of the will
devised all of hisproperty, including hisone-half interest in theranch, to Clark and
Joan in equal shares. Both Clark and Joan wer e awar e of this clause.

14. In May 1979, Joan moved back to the ranch and purchased someland near it
called the Downs Place. T her eafter, she began working on the family ranch which
was owned by Charlesand Clark.

15. Sometimein late 1979 or early 1980, Charles began dating Judy Knapp. Both
Joan and Clark wer e concer ned that Charleswould marry Knapp and that she
might someday inherit or claim an interest in theranch. Charles, Joan, and Clark
began discussing several different options, including the formation of a trust, to
protect the ranch from Knapp.

16. On February 13, 1980, Joan and Monte R. Malnaa, an accountant, met with
Billings attorney Gerald D. Christensen to discuss various optionsto keep theranch
in the family. One option wasthat Charleswould create an irrevocabletrust for
certain property, naming Clark astheresidual beneficiary and Joan asthe trustee.
The parties also discussed another option whereby Charles interest in theland
would betransferred to the ranching partnership and then Charles interest in the
partnership transferred to Joan.

17. On February 18, 1980, Malnaa forwar ded to Christensen an outline of the
proposed trust arrangement and alist of the partnership property as of January 1,
1980. Also included wasthelegal description of the ranch land which Clark and
Charles owned in equal shares. Malnaa stated in the letter that hisunderstanding
was that thetitlesto all of the propertieswereto be put in the partner ship name;
Charles partnership interest thereafter being transferred into thetrust. Thereisno
evidence that thelist had an " Exhibit A" stamped on it. Malnaa also asked
Christensen at that timeto draft a basic partner ship agreement for Brevig Land,
Live & Lumber.

18. Pursuant to Joan'srequest, Christensen drafted a proposed trust agreement. It is
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disputed whether thelist of the partnership property prepared by Malnaa was
received by Christensen before he drafted the document. The proposed trust
agreement refersto an Exhibit A and further providesthat thetrust consists of both
real and personal property asdescribed in an attached Exhibit A.

19. On May 16, 1980, Christensen sent a letter to Joan including a copy of the
proposed trust agreement. It isunknown whether an Exhibit A was attached to the
trust when it was mailed by Christensen. Joan testified that she placed the letter and
proposed trust agreement in a file cabinet at the ranch house.

110. Sometimein January or February 1982, Charles and Clark had a conver sation
about the future of the ranch. Clark was concerned about the owner ship of theranch
and the possibility of Joan coming into an owner ship position. Charles allegedly told
Clark that he would not put Clark in businesswith Joan on the ranch and that he
would take care of it.

111. Shortly thereafter, on April 16, 1982, the ranch wasrefinanced with the Federal
L and Bank for $420,000. Joan co-signed for the debt and her income was necessary
in order to obtain the loan.

112. On April 26, 1982, Charles and Joan executed a carbon copy of the draft
"Irrevocable Trust Agreement" that Christensen had sent to Joan on May 16, 1980,
in the presence of a notary public. Charlessigned asthe" Grantor" and Joan asthe
"Trustee." Thetrust provided that Charleswould receive theincome from thetrust
property during hislifetime and, upon hisdeath, thetrust property would passto
Clark. Thetrust also provided that it was Charles intent to transfer the property
described in an attached Exhibit A to Joan astrustee. Joan testified that she placed
the signed trust agreement in a bank safe deposit box. She also testified that there
was no Exhibit A attached to thetrust agreement at the time of execution.

113. In June 1982, after receiving a copy of the trust document from Joan who was
seeking hisadvice on it, Malnaa called Joan and told her that there were no assetsin
the trust without an attached Exhibit A. Therefore, thetrust wasa" phantom" or
"dry" trust having no legal effect. Malnaa's notes stated that Joan would inform
Charlesbut they would not tell Clark.

114. On July 30, 1982, a partner ship agreement between Charlesand Clark was
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signed. However, it was backdated to January 1, 1978, to reflect the dates on which
they first began to operate as a partnership. The agreement was dr afted by an
attorney in Christensen'sfirm. The partnership agreement set forth that the capital
contribution of the partnership includes both real and personal property described
mor e fully in an attached Exhibit A. The Exhibit A attached to the partnership
agreement in Malnaa'sfileswith the original stamp was miscollated. Thefirst page
describing thereal property wasrepeated asthe third page, and there was no page
describing the personal property. The partnership agreement did not refer to the
irrevocable trust agreement or requirethat the trustee of theirrevocable trust, Joan,
execute the partnership agreement.

115. The partnership agreement provided:

On the withdrawal or death of either partner, the remaining partner shall have the option of
either purchasing the withdrawing or decedent partner'sinterest at a value to be
determined by independent appraisal, or to dissolve the business, liquidating the
partnership assets and distributing the proceeds proportionally to the remaining partner
and the withdrawing partner or the deceased partner's estate.

116. After Joan filed suit in this case, the original and both copies of the partnership
agreement werelocated. Theoriginal found in Malnaa's records had the miscollated
Exhibit A attached. Charles copy of the agreement also had the miscollated Exhibit
A attached. Clark's copy of the agreement was found without an attached Exhibit A.

117. Also on July 30, 1982, Joan removed the executed trust agreement from the
safety deposit box and placed it in afile cabinet in the office at the Brevig Ranch.
Clark resided at the Brevig Ranch and had accessto thefile cabinet.

118. Sometime in the summer of 1982, Charlesreceived aloan from Central
Montana Production Credit Association. Aspart of the loan transaction, Charles
purchased a credit life insurance policy for the amount of $75,000 from Old Republic
Life Insurance Company. Charles named Central Montana Production Credit
Association asthe creditor and Clark asthe second beneficiary.

119. On October 28, 1982, Charlesdied. Malnaa provided certain services with

respect to Charles estate. He supervised the preparation of various federal and state
tax forms. Clark and Joan wer e appointed co-personal representatives and probated
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Charles estate. Clark and Joan each received one-half of the estate. Because Charles
estate principally consisted of his50% interest in the ranch and 50% interest in the
Brevig partnership, Clark ended up owning 75% of the ranch assets and Joan
owning 25%.

120. After the death of Charles, Clark was notified that Old Republic Life Insurance
would pay policy benefitsin two checks, oneto Central Montana Production Credit
Association for the outstanding loan balance, and a second payableto him for the
residual amount of $73,631.87. Clark's proceeds wer e used to pay partnership
expenses, and Charles last medical and funeral expenses. Clark deposited the
remaining proceeds with the partnership and received credit in his capital account.

121. A written partner ship agreement was executed by Clark and Joan with Clark
holding a 75% interest in the partnership and Joan holding the remaining 25%
interest. They intended the document to be backdated to the date of Charles death,
October 28, 1982, but instead the document was dated October 28, 1983. Theincome
tax return filed in 1982 for the partnership showed Clark asa 75% partner and Joan
asa 25% partner.

122. In August 1986, M alnaa wrote to Joan and recommended that the partnership
agreement berevised to reflect the method of adjusting inter ests based on capital
contributions. Clark and Joan later signed an undated addendum reflecting an
agreement to make adjustmentsin partnership interests based on varying capital
contributions,

1123. Joan remarried in December 1986, and later moved to Colorado. Clark and his
wife, Gail, continued to live on the ranch and operateit.

124. In January 1988, Joan and her husband executed two deeds--a quitclaim deed
and a warranty deed--to Clark. The deeds were dated December 31, 1987, and
notarized on January 5, 1988. The deeds were left blank asto legal descriptions. The
parties dispute the circumstances surrounding how Clark took possession of the
deeds. Joan maintainsthat she wanted her name removed from the Federal Land
Bank debt as a condition of completing and recording the deeds. Clark argues that
there were no conditions. However, Joan does not dispute providing Clark with the
deeds.

file:///CJ/Documents¥20and%20Settings/cu1046/Desktop/opinions/96-729_(4-27-99) Opinion_.htm (8 of 34)4/11/2007 11:17:29 AM



No

125. During the spring and summer of 1994, Clark and Joan, each represented by
counsel, entered into negotiations for thetransfer of the ranch and Downs Place into
atrust to beused to pay off the existing mortgage and retain the ranch in the family.
In aletter dated September 3, 1994, Joan told Clark that she waswilling to be bought
out at the appraised valuefor her interest. A meeting set up to negotiate a resolution
was unsuccessful.

126. On September 19, 1994, Clark met with his attorney and requested that hefill in
thelegal descriptions on the deeds executed by Joan and her husband on December
31, 1987. His attorney did as he was requested. On September 23, 1994, Clark filed
the warranty deed with the Fergus County Clerk and Recorder's officein Book 212,
Page 654. No notice was given to Joan.

127. Clark testified by deposition on March 4, 1995, that he was reviewing recor ds
forwarded by hisaccountant, Russell Spika. Clark had requested these records
through hisattorney. While reviewing these records, Clark found a copy of the
signed irrevocable trust agreement.

128. Later, Clark testified by deposition and in affidavit that he discovered the
original, executed trust agreement in a manilla folder in the bottom drawer of afire-
resistant file cabinet at theranch. Ashefound it, the trust document consisted of
eight pages. Thefirst page was a cover letter dated May 16, 1980, from Christensen
to Joan. Pages two through four consisted of the original trust agreement. An Exhibit
A with three miscollated pages was attached to the proposed trust agreement. These
miscollated pages were similar to the miscollated Exhibit A attached to the July 30,
1982, partnership agreement. This Exhibit A did not refer to a Brevig partnership
interest but rather assets owned individually by Charlesand Clark and operated by
the partnership.

129. It isundisputed that no specific transfers of real property were ever madein any
fashion to the Brevig partnership. It isfurther undisputed that there were no
transfers by deed, bill of sale, assignment, or otherwise executed by Charlesduring
hislifetimeto specifically transfer any assetsinto theirrevocable trust.

130. Joan filed suit against Clark and their partnership, seeking a partnership

accounting and dissolution. Clark answered the complaint and filed a counterclaim
against Joan for fraud, deceit, negligent misrepresentation, and to quiet title. Clark
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also filed a third-party complaint against McGladrey & Pullen, L.L.P., formerly
known as McGladery, Hendrickson & Company, CharlesBailly & Company, P.L.L.
P., and Monte R. Malnaa for professional negligence. The third-party complaint also
included a claim against Joan for breach of fiduciary duty.

131. Joan moved for partial summary judgment in relation to Clark's counterclaim
and third-party complaint. Joan requested that the court find that thetrust dated
April 26, 1982, was never created and, therefore, wasinvalid, that certain deeds
executed by her and her husband dated December 31, 1987, and notarized January 5,
1988, wereinvalid to convey title, and that oral promises by Clark's family to
transfer theranch to Clark are barred by the statute of frauds and statute of
limitations.

132. Clark moved for partial summary judgment on theissue of liability asraised in
his counterclaim and third-party complaint against Joan. Clark also moved for
partial summary judgment on theissue of liability against third-party defendants
Malnaa, McGladrey, and Charles Bailly (Accounting Defendants) on his claim for
professional negligence.

133. On April 29, 1996, the District Court held a hearing on both Joan's motion for
partial summary judgment and Clark's motion for partial summary judgment
against Joan. On June 14, 1996, the court entered an order, along with a supporting
memor andum, which granted partial summary judgment to Joan on her claimsand
denied Clark'smotion for partial summary judgment against Joan. The court also
dismissed Clark's claims of fraud, deceit, negligent misrepresentation, and breach of
fiduciary duty against Joan.

134. The Accounting Defendants also moved for summary judgment on all claims
asserted against them by Clark. On August 1, 1996, the District Court held a hearing
on pending motions for summary judgment related to the Accounting Defendants.
On August 19, 1996, the court entered an order, along with a supporting

memor andum, granting partial summary judgment to the Accounting Defendants
and denying Clark's motion for partial summary judgment. First, the court denied
Clark'smotion for partial summary judgment on liability against the Accounting
Defendants. Second, the court granted the Accounting Defendants motions for
summary judgment against Clark's claimsregarding the April 26, 1982, trust
agreement, the handling of thelife insurance proceeds paid to Clark upon his
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father'sdeath, the partner ship formation with Joan, and the cattle shar e agr eement
with Malnaa. Finally, the court denied without prejudice the Accounting Defendants
motions for summary judgment regar ding the claims of Clark which arose out of the
handling of the partnership accounts. The court ruled that Clark's claimsregarding
the partnership accountswill not beripefor determination until the respective
accounts of Clark and Joan have been settled.

135. On November 1, 1996, the District Court granted certification pursuant to Rule
54(b), M .R.Civ.P., and entered judgment with respect to the summary judgment
orders. Thecourt ordered all remaining issues beforeit to be stayed during the
pendency of Clark's appeal from the court'sprior orders. On November 6, 1996,
Clark filed a notice of appeal. Clark appeals from the judgment entered on
November 1, 1996, and all orders encompassed in that judgment. On November 29,
1996, Joan filed a notice of cross-appeal. Joan claimsthe District Court erred when it
held that Clark's claimsregarding the varioustrust theorieswere not barred by the
statute of limitations. We affirm in part and reversein part.

136. Other factsarereferred toin our discussion as necessary.

137. Theissues presented on review are as follows:

138. 1. Did the District Court err when it granted summary judgment to Joan by
concluding that the Irrevocable Trust Agreement executed on April 26, 1982, is
invalid and further concluding that no involuntary trust was created?

139. 2. Did the District Court err when it concluded as a matter of law that a deed
given in blank asto thelegal description isvoid unless authority to complete the

description isgiven in writing?

140. 3. Did the District Court err when it granted summary judgment against
Clark's claims based on professional negligence against the Accounting Defendants?

141. Because we have addr essed and affirmed on the meritsthe District Court's
order granting summary judgment in favor of Joan, thereisno need to addressthe
statute of limitation issues sheraises by cross-appeal.

STANDARD OF REVIEW
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142. Summary judgment is aremedy which should not be granted when thereisany
genuineissue of material fact; the procedure should never be substituted for trial if a
material factual controver sy exists. See Rule 56(c), M .R.Civ.P.; Payne Realty and
Housing, Inc. v. First Sec. Bank of Livingston (1992), 256 Mont. 19, 24, 844 P.2d 90,
93.

143. The party seeking summary judgment hasthe burden of demonstrating a
complete absence of any genuine factual issues. See D' Agostino v. Swanson (1990),
240 Mont. 435, 442, 784 P.2d 919, 924. This Court looksto the pleadings, depositions,
answersto interrogatories, admissions on file, and affidavitsto deter mine the
existence or nonexistence of a genuineissue of material fact. See Ulrigg v. Jones
(1995), 274 Mont. 215, 218-19, 907 P.2d 937, 940. The party opposing summary
judgment must present material and substantial evidence, rather than merely
conclusory or speculative statements, to raise a genuineissue of material fact. See B.
M. by Berger v. State (1985), 215 Mont. 175, 179, 698 P.2d 399, 401.

144. ThisCourt reviews an order for summary judgment by utilizing the same
criteria used by adistrict court initially under Rule 56, M .R.Civ.P. See Bruner v.
Yellowstone County (1995), 272 M ont. 261, 264, 900 P.2d 901, 903; In re Estate of Lien
(1995), 270 Mont. 295, 298, 892 P.2d 530, 532. Furthermore, on review, all reasonable
inferences that might be drawn from the offered evidence should be drawn in favor
of the party opposing summary judgment. See Payne Realty and Housing, I nc., 256
Mont. at 25, 844 P.2d at 93.

145. We note that Clark takesissue with the District Court's handling of the parties
competing motions for summary judgment. Clark arguesthat the District Court
treated this matter morein the nature of a bench trial rather than a summary
judgment proceeding. He alleges that the District Court acknowledged that various
factswerein dispute, made specific findings on witness credibility, misstated that
standard on summary judgment, resolved issues created by conflicting affidavits, and
generally misunderstood itsrolein resolving the summary judgment motions.

7146. Our review of summary judgment proceedingsis de novo. Without commenting
on Clark'sallegationsin thisregard, we will apply the proper summary judgment
standardsin our review of therecord, most important of which isdrawing all
reasonable inferences from the offered evidencein Clark'sfavor.
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ISSUE 1

147. Did the District Court err when it granted summary judgment to Joan by
concluding that the Irrevocable Trust Agreement executed on April 26, 1982, is
invalid and further concluding that no involuntary trust was created?

148. Clark claimsthat the District Court erred by concluding that the Irrevocable
Trust Agreement executed on April 26, 1982, isinvalid. First, Clark contends that
according to Montana law in effect in 1981, no transfer of property from atrustor to
atrusteeisrequired to createatrust. Alternatively, Clark argues, a genuineissue of
material fact existsasto whether Charles attached Exhibit A to thetrust sometime
befor e hisdeath, thereby making a specific transfer of property into thetrust to fund
it.

149. In alengthy memorandum in support of itsorder granting Joan's motions for
partial summary judgment, the District Court ultimately concluded that the trust
executed on April 26, 1982, isinvalid. First, the District Court addressed the issue of
whether to apply the 1989 Trust Code or the statutory trust provisionsin effect in
1981 when deciding issuesrelating to the validity of the trust dated April 26, 1982.
Section 72-33-102, M CA, providesthat after September 30, 1989, the new trust code
appliesto all trustsregardless of when they were created unless a court believesthat
application of particular provisions of the 1989 Trust Code " would substantially
interfere with therights of the parties and other interested persons,” in which case,
the new trust code does not apply and prior law controls. The District Court
concluded that the provisions of 88 72-20-101 through -501, MCA (1981), apply to
the trust agreement involved in thisdispute because the application of the 1989 Trust
Code would substantially interferewith Clark'srights pursuant to the law in effect in
1981. On appeal, the partiesdo not disputethis conclusion and we agree that the
1981 law controlstheissues presented here.

150. In applying the 1981 trust statutesto the factsin this case, the District Court
concluded that no voluntary or expresstrust was created under § 72-20-107, MCA
(1981). In summary, the court determined that Charlesdid not intend to be bound by
the trust agreement because, first, there was no evidence that an Exhibit A was
attached to thetrust agreement at its execution on April 26, 1982, and second, after
the signing of the trust agreement, Charles continued operating the partnership and
ranch asif no trust existed. Next, the court determined that, pursuant to Montana's
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statute of frauds, no transfer of real property isvalid without an instrument in
writing subscribed by the party granting the transfer. Therefore, Charles could not
orally transfer his50% interest in the partnership to thetrust because transfers of
personal property interest which arefunded by real property interest must bein
writing.

151. Thefollowing statutes gover ned the creation of a voluntary trust in 1981.

72-20-107. Voluntary trust - how created asto trustor. Subject to the provisions of 72-24-102,

avoluntary trust iscreated, asto thetrustor and the beneficiary, by any wordsor acts of the trustor
indicating with reasonable certainty:

(1) an intention on the part of the trustor to create a trust; and

(2) the subject, purpose, and beneficiary of the trust.

72-20-108. Voluntary trust - how created asto trustee. Subject to the provisions of 72-
24-102, avoluntary trust is created, as to the trustee, by any words or acts of hisindicating
with reasonable certainty:

(1) his acceptance of the trust or his acknowledgment, made upon sufficient consideration,
of its existence; and

(2) the subject, purpose, and beneficiary of the trust.

152. According to these statutes, Clark contends that Charles manifested his
intention to create atrust by signing the trust document on April 26, 1982; Joan
indicated her acceptance of thetrust and acknowledged the existence of thetrust by
also signing the trust agreement; and, the beneficiary of thetrust, Clark, and the
purpose of thetrust, wereidentified in the trust agreement.

153. Clark maintainsthat thereis sufficient evidence to present to thejury that the
subject of thetrust wasidentified with " reasonable certainty." He arguesthat the
subject of thetrust can be shown by " any words or acts." He points out that
Malnaa's notes from his 1980 meeting with Joan establish that the trust corpuswas
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to be Charles 50% partnership interest. He also pointsto the following evidenceto
further establish the trust corpuswith reasonable certainty: (1) In early 1982 Charles
told Clark that he would not put him in business with hissister and hewould " take
careof it;" (2) Charlestold Judy Knapp on numerous occasionsthat he would
receive theincome from the ranch until he died and then heintended to givethe
ranch to Clark; (3) Charles purchased lifeinsurance for Clark's benefit to assist in
the operation of theranch after hisdeath; (4) Joan told Clark that it was Charles
wish for Clark to havetheranch; and (5) theoriginal trust agreement was found
with Exhibit A attached to it. Clark statesthat the above facts are undisputed.

154. Clark further arguesthat no transfer of property wasrequired to create atrust
under the 1981 trust code. The 1981 Trust Code only required " any wordsor acts'
by the trustor which indicate with reasonable certainty an intention to create a trust,
and the subject purpose, and beneficiary of thetrust.

155. Joan countersthat intent aloneis not sufficient to create an expresstrust; there
must be an actual transfer of property to atrust to createavalid trust. In this case,
she arguesthat atransfer document, separ ate and distinct from the trust agreement
itself, isrequired to fund the trust. Furthermore, she contends that because Charles
interest in theranch partnership isan intangible asset, it must betransferred by
means of an assignment to her asthetrustee. She concludesthat thereisno evidence
that Charles assigned hispartnership interest to her to beheld in trust for Clark.

156. Section 72-20-107 (M CA), 1981, required that for a voluntary trust to be created
there must bewordsor acts of Charleswhich indicate with reasonable certainty both
hisintention to create the trust, and the subject, purpose, and beneficiary of the
trust. Likewise, for avoluntary trust to be created, the trustee, in this case Joan,
must by any words or actsindicate with reasonable certainty her acceptance of the
trust and the subject, purpose, and beneficiary of thetrust. In In re Marriage of
Malquist (1988), 234 Mont. 419, 763 P.2d 1116, wereiterated the burden of proof
required to provethe existence of a trust according to Montana law. We held that
"the party who assertsthe existence of a trust hasthe burden of proving its existence
and contents by 'evidence unmistakable, clear, satisfactory and convincing.'"
Malquist, 234 Mont. at 422, 763 P.2d at 1118.

157. Thefirst element which must be established, therefore, iswhether Charles,
through words or acts, indicated with reasonable certainty hisintention to create a
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trust. The District Court based its conclusion that there was no evidence establishing
that Charlesintended to be bound by thetrust agreement on the fact that Charles
operated the partnership and hisinterest in theranch asif no trust agreement
existed. The District Court also concluded that according tothetermsof a
subsequently executed partner ship agreement between Charlesand Clark, it isclear
that Charles considered himself as holding a 50% interest in the partnership. The
partner ship agreement was drafted so that if Charleswereto die, Clark would have
the option of either purchasing his share or dissolving the business, liquidating and
distributing the proceeds proportionally to the partner'sinterest. The District Court
concluded that such a provision in the partner ship agreement istotally inconsistent
with Clark's argument that Charles had earlier executed and funded a voluntary
trust in which Clark would receive, as beneficiary, all of Charles partnership
interest upon Charles death. Once assetsaretransferred to an irrevocable trust, the
trustee, Joan in this case, takes complete control of those assets and isthe only person
who hasthelegal right to manage thetrust assets. Theland at issue was still in
Charles name and he continued to deal with the banks and the public asif hewasa
partner who managed the partner ship property.

158. Resolving all factual inferencesin Clark'sfavor, we do not necessarily agree
with the District Court that the signing of the partner ship agreement was
inconsistent with theirrevocabletrust. As Clark points out, Charlesand Clark
backdated the partner ship agreement so that it predated theirrevocabletrust and,
therefore, was consistent with thetrust. Although Charles actions after executing the
trust document wer e arguably contradictory, theissue of hisintent should have more
properly been resolved by ajury.

159. The second element which must be established for the existence of a valid
voluntary trust iswhether Charles, by hiswords or acts, indicated with reasonable
certainty the subject, purpose, and beneficiary of thetrust. Our review indicatesthat
the purpose and the beneficiary of thetrust wereclearly set forth in thetrust
document. Although the District Court only indirectly addressed the subject of the
trust, it isclear from the court's opinion that it was concerned that it was not
reasonably established.

160. Malnaa's notesreflect that the subject of thetrust or the corpuswasto consist of
Charles 50% interest in theranch partnership. Hisnotes also indicate that both
Charlesand Clark wereto transfer their respectiveinterestsin thereal estate and
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personal property into the partnership. Thisnever occurred. In fact, it isclear that
when the partner ship agreement was ultimately signed, Clark and Charles still held
that ranch property in their own names. It istherefore obviousthat Malnaa's plans
which werereflected in hisnoteswere never carried out by Charlesand Clark. In
fact, it isimportant to notethat thereisnothing in therecord to reflect that Charles
ever personally met with a professional to discussthe creation of the trust
arrangement.

161. Moreimportantly, thereisnothing in the trust agreement itself, which Charles
signed, to indicate that the trust cor puswas his partnership interest. The agreement
simply refersto Exhibit A which was not attached. When the original trust was
finally discovered with an Exhibit A attached, the matter isfurther confused. Exhibit
A contains alegal description of theranch land, rather than a description of Charles
50% interest in the partnership. In any reconstruction of these events, it isunclear
whether Charlesintended to transfer hispartnership into thetrust or whether he
intended to transfer hisownership in thereal estate which he still retained.

162. Although the uncertainty regarding the subject of the trust might be left for jury
deter mination, it under scoresthe need for sometype of atransfer to makethetrust
valid. Notwithstanding the application of the 1981 trust statutes, we agree with Joan
that in order for thetrust to have been valid in this case, there must have been an
actual transfer or assignment of the property involved. Clark relieson two Montana
cases, Malquist and McCaffrey v. Laursen (1985), 215 Mont. 305, 697 P.2d 103, to
support hisposition that atrust isvalid even without a transfer. However, neither
case supports Clark's position. Our decision in Malquist established that when no
written assignment of the property to the trust was executed, theinclusion of the
property on fiduciary incometax retur nsfiled on behalf of the trust isinsufficient to
transfer the property intothetrust. Likewise, in McCaffrey we held that the trustor's
act of delivering to hisattorney the signed promise of hisson to act astrustee for the
trustor'sreal property was atransfer sufficient to establish the existence of a trust.
Aswith Malquist, McCaffrey supportsthe general rulethat an actual transfer of title
tothetrusteeisrequired to create a valid expresstrust.

163. Although it isnot expressly stated in Montana'strust statutes, the universal rule
established by common law isthat in order to establish atrust, there must bea
transfer of property. See Restatement (Second) of Trusts 8 17 (1957). Asisstated in §
32 of the Restatement (Second) of Trusts: " [I]f the owner of property makesa
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conveyance inter vivos of the property to another person to be held by him in trust
for athird person and the conveyanceis not effectiveto transfer the property, no
trust of the property iscreated." Thereisno evidence which indicatesthat Charles
executed an assignment transferring his partnership interest into the trust.

7164. Thisleaves uswith the remaining question of whether the trust agreement itself
would qualify as an instrument of conveyanceto create a valid trust. The evidencein
therecord establishesthat Exhibit A was not attached to the document at thetime
the trust was executed. Because there was no proper description of the property
within the document itself, or attached as Exhibit A, thetrust failed to convey the
property at its execution.

165. Even later, when the trust agreement was found with Exhibit A attached, we
conclude that because the document was not attached when the trust document was
signed, thetrust document, asit was found, could not have constituted a transfer of
property. Clark arguesthat ajury, if given the opportunity, might determine that
Charleswasthe person who attached Exhibit A. If the trust were validated by
finding it with Exhibit A attached, it isimportant to note that the subject of thetrust
now is different than wasidentified in the accountant's notes. Exhibit A containsa
legal description of thereal property, not adescription of Charles interest in the
partnership. If thetrust agreement now acts as a conveyance of real property, smply
attaching a legal description at some later date does not remedy the problem.

166. We conclude, as did the Supreme Court of lowain In re Estate of Severson (I owa
1990), 459 N.W.2d 473, that an attachment of such an exhibit could have validated
the trust document as an instrument of conveyance of thereal property only if the
per son executing the trust document wereto have rededlivered, confirmed, ratified, or
adopted thetransfer. Without some further indication of the grantor'sintent to
divest himself of valuablereal property, thereisno guaranteethat hiswisheswere
actually followed. Therecord before usclearly indicatesthe original intention was
that the subject of thetrust wasto be Charles partnership interest. Thisinterest is
personal property. Charles never conveyed hisreal estateinto the partnership. To
allow ajury to speculate that Charles attached Exhibit A to the document before he
died, which in turn would have effectively divested him of hisreal property, without
some further evidence of hisintent, would be atravesty. Therefore, even if ajury
wereto find that Charles attached Exhibit A sometime after he executed the trust,
thereisno evidence that heredelivered, confirmed, ratified, or adopted the transfer.
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167. Theexpresstrust at issueisinvalid. Although there may be some question of
Charles intent and just what was the subject matter of thetrust, the trust must fail
asamatter of law because there was no proper conveyance into thetrust of trust
property. Even if ajury wereto find that Charles attached Exhibit A before he died,
thereisno evidencethat heredelivered or ratified thetrust. Accordingly, we affirm
the judgment of the District Court that the Irrevocable Trust Agreement executed on
April 26, 1982, isinvalid.

168. Clark also arguesthat, in the alter native, a constructive trust should be imposed
to remedy Joan's alleged violation of various statutesrelating to her obligationsas a
trustee.

169. Under the 1981 Trust Code two kinds of involuntary trusts existed: resulting
and constructive. A constructive trust arose under the following cir cumstances:

72-20-111. Involuntary trust -- fraud, mistake, wrongful act. Onewho gainsa thing by
fraud, accident, mistake, undue influence, the violation of a trust, or other wrongful act is, unless he has
some other or better right thereto, an involuntary trustee of the thing gained for the benefit of the person
who would otherwise have had it.

In these circumstances, the court simply "creates the trust to work an equitable result."
Eckart v. Hubbard (1979), 184 Mont. 320, 326, 602 P.2d 988, 991. Clark argues that there
is sufficient evidence to submit to ajury that Joan gained an interest in the Brevig ranch
and other partnership property through fraud, violation of trust, and other wrongful acts. In
summary, Clark claims that Joan's failure to disclose that the trust was not funded, allowed
her to wrongfully acquire the ranch and partnership interest under Charles will. In
addition, he argues that the conduct on her part resulted in the violation of various
statutory obligations imposed on trustees set forth in 88§ 72-20-201 through -211, MCA
(1981). Clark points out that there is nothing in the statutes which relieve Joan of her
statutory obligations, even if the trust is unfunded.

170. The District Court concluded that according to the facts presented it would be
inequitable, asa matter of law, to impose a constructive trust. The court further
concluded that an invalid trust isatrust that does not exist and, therefor e, imposes
no duties on the named trustee to take the actions which Clark claims should have
been taken. The court also noted that it was uncontroverted that Joan advised
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Charlesbefore hisdeath that the trust wasinvalid and ineffective. Therefore, viewing
the evidencein a light most favorableto Clark, both Joan and Charles kept
information from Clark that the trust was unfunded.

171. It isimportant to note that Joan took title to the ranch and partnership property
pursuant to a validly executed will. Thereisno suggestion that Charleswas not
competent to execute hiswill. Under the circumstances, we agree with the District
Court that Joan had no affirmative duty to inform Clark that the trust wasinvalid.
We also agree with the District Court that it would not be appropriate to subject
Joan to the statutory obligations of trustees when no trust ever came into existence.
Viewing thefactsin alight most favorableto Clark, we agree with the District Court
that by any inter pretation thereis ssmply no evidence in therecord to justify
submitting theseissuesfor jury determination. Accordingly, we affirm the District
Court'sgrant of summary judgment in favor of Joan on the constructive trust issue,
aswell astheissue of Joan'sviolation of trust statutes.

|SSUE 2

172. Did the District Court err when it concluded as a matter of law that a deed given
in blank asto the legal description isvoid unless authority to complete the
description isgiven in writing?

173. Our standard of review relating to conclusions of law iswhether thetrial judge's
inter pretation of thelaw is correct. See Carbon County v. Union Reserve Coal Co.
(1995), 271 Mont. 459, 469, 898 P.2d 680, 686; Steer, Inc. v. Department of Revenue
(1990), 245 Mont. 470, 474-75, 803 P.2d 601, 603.

174. In this case, Joan and her husband executed two blank deeds, one warranty and
the other quitclaim, and delivered them to Clark during the early part of 1988. The
deedswere both dated and notarized. However, Joan did not fill in the legal
description of the property to be conveyed. At thetime, Clark did not attempt to
record the deeds or ask Joan tofill in the legal description of the property to be
conveyed.

175. Between 1988 and 1993, the partnership between Clark and Joan continued to

oper ate. However in 1994, the parties entered into negotiations to resolve their
differences and establish a method to place the partnership propertiesin trust for the
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benefit of Clark's children. After many heated discussions, the negotiations between
the parties broke down in 1994. Joan notified Clark that she wished to be bought out
based upon an appraisal of the ranch property.

176. During the negotiations, the blank 1987 deeds were not mentioned. On
September 19, 1994, after learning that Joan wanted to be bought out, Clark took the
blank 1987 deedsto

his attor ney and asked him to complete the legal descriptionson the warranty deed.
His attorney agreed and, subsequently, Clark filed the warranty deed with the
Fergus County Clerk and Recorder's office on September 23, 1994. No notice was
provided to Joan.

177. On appeal, Clark arguesthat the District Court erred by concluding that the
warranty deed that hefiled on September 23, 1994, was invalid because he did not
have written authorization from Joan to fill in the legal description. Clark contends
that oral authority from the grantor is sufficient to allow a party to complete the
legal description and record the deed. Therefore, Clark asserts a question of fact
remains asto whether he had oral authority to complete the deeds. Joan counters
that the District Court was correct in holding that a deed, left blank asto the legal
description, isvoid unless authority to complete the deed is given in writing.

178. This case presents an issue of first impression in the State of Montana. This
Court hasnot had occasion to address whether a deed signed and delivered by the
grantor without a legal description isoperative to passtitle after the description has
been filled in by the grantee. Both sides attempt to portray their position as
constituting the " majority view" of other jurisdictionsthat have addressed theissue
of recording a deed given in blank asto legal description. However, upon review, we
determine that the few casesthat addressthisissue do not provide a clear resolution
but, instead, suggest two different approaches. The District Court held that written
authorization isrequired to complete a deed which isblank asto a legal description.
We agr ee.

179. Traditionally, courts have required a higher degree of formality with respect to
deeds. When confronted with the exact issue faced in this case, the Geor gia Supreme
Court held that a grantor who delivers a signed deed, which contains no description
of the property intended to be conveyed, cannot by parol contract authorizethe
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granteeto fill in the description. See Boyd Lumber Co. v. Mills (Ga. 1917), 92 S.E. 534.
The court based thisrule on Gilbert v. Anthony (Tenn. 1821), 1 Yerger 69, and quoted
from it the following:

Deeds are evidence of a higher nature than parol contracts, and there are great and
important distinctions between the operation and effect of these different species of
contracts. The reason of which isthat, the first are supposed to be made upon greater
deliberation and with greater solemnity; they are first to be written, by which they are
exempted from that uncertainty arising from the imperfection of memory, to which
unwritten contracts must always be exposed; they are then to be sealed by the party to be
bound, and lastly, to be delivered by him which is the consummation of his resolution;
none of this deliberation, and little of this solemnity isto be found in the signing and
sealing of a blank piece of paper, on which anything may afterwards be written, and
whether with or without the consent of the person who signed it, must depend entirely on
oral testimony, subject not only to the uncertainty arising from the imperfection of human
memory, but exempted from those checks on perjury, which would exist in the case of a
deed regularly executed, which could only be altered by erasure or interlineation.

Gilbert, 1 Yerger at 69-70.

180. When distinguishing between deeds left blank asto legal description and deeds
left blank asto grantee and consider ation, the Washington Supreme Court observed
that:

[F]illing in a description stands upon an entirely different footing from that of filling in the
name of a grantee in a deed otherwise lawfully executed. In the latter instance, the grantor
has fully indicated hisintention to divest himself of histitle to certain definitely described
property, and the filling in of the name of the grantee may be said to be but a fulfillment of
that intention; in the former instance no such intention isindicated nor can it be inferred.

Barth v. Barth (Wash. 1943), 143 P.2d 542, 549.

181. In Jonesv. Coulter (Cal. Dist. Ct. App. 1925), 243 P. 487, the grantor signed two
blank deeds and orally authorized thefilling in of the legal descriptions of the
properties and the name of the grantee. The court held that the deedswere void
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because:

[1]t has been definitely decided in [California] that under our statute of frauds the name of
the grantor or grantee or a description of the property cannot be inserted by an agent for
the grantor, in the absence of the latter, unless the agent's authority be in writing. If the
authority of the agent not be in writing, hisinsertion of the name of the grantor or grantee
or description of the property does not pass the title.

Jones, 243 P. at 490. See also Dahlberg v. Johnson's Estate (Idaho 1949), 211 P.2d 764.

182. These courts have concluded that a deed left blank asto legal description isvoid
to convey title unless authority to complete the deed isgiven in writing. We agree
with this conclusion based upon Montana's statute of frauds and because of the
formality required to execute a deed in order to convey title from the grantor to
grantee.

1183. Montana's statute of frauds states:

No estate or interest in real property . . . can be created, granted, assigned, surrendered, or
declared otherwise than by operation of law or a conveyance or other instrument in
writing, subscribed by the party creating, granting, assigning, surrendering, or declaring it
or by hislawful agent thereunto authorized by writing.

Section 70-20-101, MCA. According to the statute of frauds, the conveyance of an interest
in real property must be in writing. It would violate the statute to permit the modification
of adeed after delivery solely upon oral authority.

184. We deter mine that, pursuant to Montana's statute of frauds, the authority to
complete the legal description of property to be conveyed in a deed must be givenin
writing by the grantor if thelegal description isblank. Therefore, we conclude that
the District Court did not err when it ruled that the warranty deed filed by Clark on
September 23, 1994, isinvalid.

ISSUE 3
185. Did the District Court err when it granted summary judgment against Clark's
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claims based on professional negligence against the Accounting Defendants?

186. After Clark answered Joan's complaint and filed a counterclaim, he also filed a
third-party complaint alleging professional negligence against Monte Malnaa and the
two accounting firms for which Malnaa worked; McGladrey & Pullen, formerly
known as McGladery, Hendrickson & Company; and Charles Bailly & Company.
From January 1979, to January 31, 1986, Malnaa was employed by McGladrey in
Billings. Since February 1, 1986, Malnaa has been a partner of CharlesBailly, a
Minnesota professional limited liability partnership.

187. Specifically, Clark allegesthat Malnaa negligently failed to inform him that his
father had taken stepsto create atrust of which Clark would be the beneficiary, but
that hisfather had failed to complete all of the actions necessary to perfect thetrust.
If thetrust had been established, Clark claimsthat he would have received all of his
father's property through thetrust, rather than half of the property through his
father'swill. Next, he alleges that Malnaa committed accounting malpractice
concerning the handling of Charles' estate and certain mattersrelating to the
partner ship formed between him and Joan in 1982. Finally, Clark allegesthat

M alnaa breached a duty of fairnessin connection with various partner ship issues,
including a cattle share agreement that Malnaa entered into with the Brevig Land,
Liveand Lumber partnership.

188. The District Court separated Clark's professional negligence claimsinto three
categories. Thefirst category, " Trust Claims," weretheclaimsrelated to the
Accounting Defendants' lack of communication with Clark about the April 26, 1982,
trust agreement. The second category of claims, " Partnership Formation/Estate
Claims," related to the Accounting Defendants' alleged role in the resolution of
Charles estate and in the creation of the Brevig Land, Live & Lumber partnership
between Clark and Joan. Finally, the claimsthat related to the partners
contributions of assetsto the partnership, the values placed on those assets for
determining the partners owner ship interests, and other partnership and accounting
issues that allegedly affected Clark's ownership interest in the partnership were
lumped into a third category by the District Court called " Category 3 Claims." We
will discuss each of these claims as framed by the District Court.

Trust Clams
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189. First, Clark allegesthat the Accounting Defendants breached the applicable
standards of care by failing to disclose the existence of thetrust to Clark, giving legal
advice asto the validity of the trust without Exhibit A attached, failing to recognize
the conflict of interest in representing him, thetrust, and the trustee, Joan, and at the
sametime agreeing to adhereto Joan'srequest not to tell Clark about thetrust,
failing to inform the attor ney for the estate and the probate court of the existence of
thetrust, and failing to disclose the existence of the trust on the estate tax returns.

190. As stated above, we agree with the District Court that no valid trust was ever
formed by Charleswith respect to his partnership interest in theranch or any other
partnership assets. Clark claimsthat in the event that we wereto find the trust
invalid, his negligence claims against the Accounting Defendants would remain
because his expert witnesses would testify that Malnaa had a duty to either tell Clark
that the trust document existed, whether the trust was funded or not, and about its
purported invalidity without Exhibit A, or withdraw from his accountant-client
relationship with hiscurrent clients, Clark, the partnership, and thetrust. Clark
argues that because Malnaa did not do one or the other, he breached his professional
duties.

191. The District Court discussed four separate groundsfor granting the Accounting
Defendants summary judgment and denying Clark's motion for partial summary
judgment on thetrust claims. First, the court determined that Malnaa, as Joan's
alleged agent, had no duty to disclose the existence of the invalid trust because Joan,
asthealleged principal, had no duty to disclose theinvalid trust to Clark. Second,
according to § 37-50-402, M CA, the court determined that M alnaa was precluded
from discussing the trust agreement with Clark unless M alnaa received per mission
from Charlesor Joan, hisclients, or was ordered to disclose by a court subpoena.
Third, the court ruled that Clark cannot demonstrate that Malnaa'sfailureto
disclose theinvalid trust agreement wasthe legal cause of a compensableinjury. In
other words, Clark cannot establish that the Accounting Defendants conduct caused
his alleged damage, the failureto receive the entireranch upon Charles death.
Fourth, the court concluded that Clark's claim is barred by the applicable three-year
statute of limitations pursuant to § 27-2-204(1), M CA.

192. The District Court'sfirst basisfor granting summary judgment in favor of the

Accounting Defendantsisthat, Malnaa, as Joan's alleged agent, had no duty to
disclose the existence of theinvalid trust to Clark. Thiswas consistent with the
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court'sreasoning that, since Joan had no duty to disclose, certainly her agent had no
duty. Closaly related isthe court's second basis, that the " Privileged
communications' statute (Section 37-50-402, MCA) precluded Malnaa from
disclosing the existence of theinvalid trust from Clark.

193. Clark argues, however, that he had a professional relationship with Malnaa
during thisperiod and, therefore, Malnaa wasimmersed in a clear conflict of
interest. Clark arguesthat once Malnaa decided to represent clientswith competing
interests, he had a similar duty of disclosureto all of them.

194. At thevery least, our review of therecord raises a question of whether Malnaa
had a professional relationship with Clark during the time period he was advising
Joan that thetrust wasinvalid. The District Court concluded that smply preparing
tax returnsfor Clark would not be sufficient to establish a professional relationship.
However, Clark asserted that he considered Malnaa as his accountant from 1982
until 1994 and that essentially Malnaa was advising the entire family unit in handling
the variousranching affairs. We conclude that the question of whether Malnhaa had a
professional relationship with Clark during the period in question should have been
left for ajury to decide. Should the jury decide that such a relationship did exist,
then Malnaa owed a duty to his competing clientsto either withdraw from
representing them or obtain their permission to proceed, making full disclosuresto
everyone. Therefore, thefirst two reasons cited by the District Court would not be
sufficient to support summary judgment in favor of the Accounting Defendants.

195. Thethird reason the District Court cited asa basisfor summary judgment
against the Accounting Defendantsisthat Clark could not establish that the failure
of Malnaato advise him of theinvalid trust was a legal cause of hisinjury. The court
reasoned that Clark can only speculate that he could have convinced hisfather to
remedy theinvalid trust had he been informed of theinvalid trust prior to his
father'sdeath. We do not disagree with the District Court that speculative statements
or assertions are not sufficient to raisea material question of fact. However, given the
entire circumstances and therelationship of the various partiesinvolved, ajury may
reasonably find, without regard to speculation, that Charles had fully intended to
createavalid trust. Had Clark been given the opportunity to discussthe invalidity of
thetrust with hisfather, ajury may reasonably conclude that Charles would have
remedied the matter before he died. Therefore, we conclude that the District Court
erred in deciding the causation issue as a matter of law.
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196. The court'sfinal basisfor granting summary judgment to the Accounting
Defendantsisthat Clark's claimswere barred by the applicable statute of
limitations. The court stated that the three-year statute of limitations bars Clark's
claim of professional negligence against the Accounting Defendantswith regard to
thetrust agreement.

197. Clark's claims against the Accounting Defendants ar e based on a theory of
negligence. Pursuant to § 27-2-204(1), MCA, " the commencement of an action upon
a liability not founded upon an instrument in writing iswithin 3 years." ThisCourt
has generally held that in tort actions the statute of limitations beginsto run on the
date of the plaintiff'sinjury. See Kerrigan v. O'Meara (1924), 71 Mont. 1, 7, 227 P.
819, 821; see also Yellowstone Conference of United Methodist Church v. D.A.
Davidson, Inc. (1987), 228 Mont. 288, 294, 741 P.2d 794, 798. According to § 27-2-102
(D(a), MCA, thedate of a plaintiff'sinjury isthe date the cause of action " accrues.”
Accrual isdefined by that statute as:

(a) aclaim or cause of action accrues when all elements of the claim or cause exist or have
occurred, the right to maintain an action on the claim or cause is complete, and a court or
other agency is authorized to accept jurisdiction of the action . . ..

Clark's alleged injury arises from his not receiving the entire ranch upon Charles death.
He claimsthat if he had been advised of the existence of the invalid trust agreement prior
to the death of Charles, he may have been able to convince Charles to remedy theinvalid
trust to reflect his true intentions. Clark maintains he could have engineered a change in
the disposition of Charles' interest in the ranch had he been advised of the invalid trust
agreement. The District Court properly noted, however, that Clark would have only had
the

opportunity to do so before the death of Charles on October 28, 1982. Therefore, the
statute of limitations began to run on the date of Charles' death, October 28, 1982.

198. Pursuant to the general tort rule, Clark had three yearsfrom October 28, 1982,
in which to file an action against the Accounting Defendants alleging professional
negligence with regard to the trust agreement. However, Clark did not commence his
third-party action against the Accounting Defendants until June 30, 1995.
Notwithstanding, Clark assertsthat hisaction was still timely.
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199. In Blackburn v. Blue Mountain Women's Clinic (1997), 286 Mont. 60, 951 P.2d 1,
we addressed an issue similar to theissue presented here. In Blackburn, the appellant
alleged, among other things, negligence on the part of the Clinic and one of its
counselors, Jane Doe, for the counselor'sfailureto inform Blackburn that, because
shewas HIV negative, her baby would not be born HIV positive and, therefor e, that
an abortion was unnecessary. See Blackburn (1997), 286 Mont. at 78, 951 P.2d at 11-
12. Because Blackburn was not given thisinformation by the Clinic counselor, she
chose to have an abortion based upon advice given to her by a previous car egiver
that her baby would be HIV positive. It was not until five yearslater when
Blackburn consulted an attorney, that she lear ned of the misinformation. We
determined that the elements of Blackburn's claims for negligence wer e present once
she had the abortion and that her right to maintain an action on those claimswas
complete pursuant to § 27-2-102(1), M CA. See Blackburn, 286 Mont. at 70, 951 P.2d
at 7. Blackburn'salleged damages, including theloss of her unborn fetusaswell as
ensuing emotional difficulties, were manifest at the time of the abortion procedure.
Blackburn

maintained, however, that even if her injury and claim accrued earlier, the statute of
limitationsdid not begin to run until five yearslater when shefirst consulted an
attorney and lear ned that she had received erroneous medical information prior to
her abortion. See Blackburn, 286 Mont. at 77,951 P.2d at 11.

1100. In Blackburn, we explained that § 27-2-102(3)(a), MCA, may toll the statute of
limitationsin a negligence case when the facts constituting the claim ar e self-
concealing, thereby preventing their discovery by the plaintiff. See Blackburn, 286
Mont. at 78, 951 P.2d at 12. Section 27-2-102(3)(a), MCA, states:

(3) The period of limitation does not begin on any claim or cause of action for an injury to
person or property until the facts constituting the claim have been discovered or, in the
exercise of due diligence, should have been discovered by the injured party if:

(@) the facts constituting the claim are by their nature concealed or self-concealing;

We noted that, in the past, self-concealing injuries were found in the context of medical
mal practice claims. See Blackburn, 286 Mont. at 78, 951 P.2d at 12. In 1987, however, the
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Montana L egislature amended § 27-2-102, MCA, to address the unique problems
presented by self-concealing injuries. See § 27-2-102(3), MCA. In doing so, the

L egidlature specifically exempted the application of § 27-2-102(3), MCA, to medical

mal practice actions which are instead governed by the limitations period and tolling
provisions codified at § 27-2-205, MCA. See Blackburn, 286 Mont. at 78, 951 P.2d at 12.
Section 27-2-102(3)(a), MCA, protects plaintiffs against the harsh results of having their
claims barred before they even know they exist. In Blackburn, we concluded that the
negligent act alleged by Blackburn was the withholding of accurate medical information
by the Clinic counselor, and that this alleged withholding of information, or nondisclosure
of information, is by its nature, self-concealing. See Blackburn, 286 Mont. at 79, 951 P.2d
at 12. We further concluded that the alleged facts upon which Blackburn's claim for
negligence rested were, by their nature, self-concealing and, as aresult, the very nature of
her injury was self-concealing. We held that Blackburn could not have discovered that she
underwent an unnecessary abortion until she learned that the counselor had withheld from
her accurate medical information which Blackburn needed in order to make an informed
decision regarding whether to obtain an abortion. See Blackburn, 286 Mont. at 79, 951
P.2d at 12.

11101. Pursuant to our decision in Blackburn and thetolling provision in § 27-2-102(3)
(a), MCA, we conclude that the facts constituting Clark's claim against Malnaa are
self-concealing. Although Clark'sinjury accrued on October 28, 1982, the date of
Charles death, Clark could not have discovered that he should have received the
entireranch upon Charles death until helearned that Malnaa, his accountant, had
withheld from him accurate infor mation regar ding the existence of the invalid trust
agreement. Malnaa admitted in his deposition that he and Joan agreed not tell Clark
about theinvalid trust agreement. Clark maintainsthat hefirst learned of the trust
on March 4, 1995. Had Malnaa disclosed to Clark that the validity of thetrust was
guestionable prior to Charles death, Clark would have had the opportunity to
remedy the faulty trust.

1102. Aswe discussed in Blackburn, a determination must be made regarding
whether Clark exercised due diligencein discovering hisclaim asrequired by the
tolling provision in § 27-2-102(3)(a), MCA. See Blackburn, 286 Mont. at 79, 951 P.2d
at 12. A trier of fact must determine when Clark, through due diligence, should have
discover ed that information withheld by Malnaa caused him to not be awar ded the
entireranch upon Charles death.
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1103. Based on the for egoing, we conclude that the facts constituting Clark's claim
for negligence against M alnaa with regard to the existence of the trust wer e self-
concealing as contemplated by thetolling provision of § 27-2-102(3)(a), MCA. At
what point Clark discovered or should have discovered through duediligencethe
negligence of Malnaa is a question that must be submitted toajury for

deter mination.

1104. Therefore, with regard to the trust claimswe conclude that the District Court
improperly granted summary judgment in favor of the Accounting Defendants.

Partnership Formation/Estate Claims

1105. Clark next arguesthat the Accounting Defendants committed acts of
professional negligencein their handling of Charles estate and the formation of the
partner ship between Clark and Joan. Clark claimsthat Malnaa did not advise him
that pursuant to the express language of the partner ship agreement he could have
bought out Charles interest in theranch after hisdeath and could have used
Charles lifeinsurance proceedsto do so. Specifically, Clark allegesthat Malnaa
wrongly advised him that the life insurance proceeds from Charles death, which
wer e payableto Clark asthe beneficiary, had to be split with Joan because they
passed under Charles will. Finally, Clark contendsthat Malnaa incorrectly
prepared and filed both federal and state tax forms showing the 50/50 tr eatment of
Charles insurance proceeds.

1106. The District Court stated four separate groundsfor granting the Accounting
Defendants summary judgment on the claimsrelating to the resolution of the estate
and the formation of the partner ship between Joan and Clark. First, the court
concluded asa matter of law that Clark is presumed to know the contents of the
written partnership agreement that he executed with Charles on July 30, 1982,
including its" purchase on death" provision. Second, the court ruled that Malnaa
does not have a duty to advise Clark about a partnership agreement that Malnaa was
not responsible for drafting. Third, the court concluded that Clark cannot
demonstrate that he had suffered any damages asa result of Malnaa's alleged
mishandling of thelife insurance proceeds on the tax form filings. Finally, the court
concluded that Clark's claimsregarding the handling of Charles estate and the
partnership formation arebarred by the three-year statute of limitations applicable
to negligence actions.
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1107. The District Court'sfirst basisfor summary judgment on these claimswasthat
Clark was presumed to know the contents of the written partner ship agreement that
he executed with hisfather on July 30, 1982. The agreement included a " purchase on
death" provision. Therefore, the court reasoned that regardless of any advice by
Malnaa, Clark should have been awar e that he had theright to purchase Charles
interest in the ranch which would have precluded the property from passing through
the will.

1108. Viewing therecord in a light favorable to the party opposing summary
judgment, however, we concludethat a jury might believeit reasonable for Clark to
follow his professional’'s advice, despite the provisions of the partner ship agreement.
Clark offered expert testimony by affidavit to support his claims. Among other
things, Clark maintainsthat Malnaa gave him bad advice indicating that the
insurance proceeds had to be split with Joan because they passed under the will.

1109. If anythingisclear from thisrecord, it isthat everyoneinvolved in these
transactions was confused at sometime or another about what wasreally going to
happen with Charles assets, the ranch and the estate. It isunclear if any of the
partiesinvolved in the multiple transactions had any under standing of the nature of
the legal documentswhich wer e executed at varioustimes. Therefore, we conclude
that, asa matter of law, Clark's presumed knowledge of the " purchase on death"
provision in the partnership agreement would not have been a proper basisto grant
summary judgment in favor of the Accounting Defendants.

1110. The District Court's second reason for granting summary judgment isthat
Malnaa had no duty to advise Clark concerning the partner ship agreement which he
did not draft. In our view, thisisan overly restrictive view of Malnaa's involvement.
It isclear that Malnaa was directly involved in the estate planning decisions of the
Brevig family. Again, ajury may reasonably conclude that Malnaa breached his
dutiesto Clark with regard to these claims.

1111. Thethird reason cited by the District Court for granting the Accounting
Defendants summary judgment regarding this category of claimsisthat Clark
cannot demonstrate that he suffered any damagesasaresult of Malnaa's
mishandling of the life insurance proceeds on the tax form filings. Again, ajury may
properly view thisdifferently. Clark arguesthat Malnaa negligently advised him that
thelifeinsurance proceeds had to be split equally with Joan and that he did not have
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any choice but to enter into a partnership with her. Even though Clark ultimately
received credit for thelifeinsurance proceedsin the partner ship account, he claims
that Malnaa initially advised him that they had to be split. Clark maintainsthat had
he known that the life insurance proceeds wer e legally his, he would have had enough
money to purchase Charles partnership interest and would not have entered into the
partner ship with Joan.

1112. Thelast basisfor supporting summary judgment in favor of the Accounting
Defendants was that these claims aretimebarred. The statute of limitations began to
run sometimein late 1983. At that time, Clark had three yearsin which to file an
action against the Accounting Defendantsfor professional negligence with regard to
the handling of Charles estate and the formation of the partner ship with Joan.
However, Clark did not commence histhird-party action against the Accounting
Defendants until June 30, 1995.

1113. The same reasoning that we applied to the trust claims pertainsto these claims
aswell. The statute of limitations would betolled if Clark can establish that Malnaa
withheld information, or failed to disclose material factsto him during the
relationship pursuant to § 27-2-102(3)(a), MCA. Aswe stated in Blackburn " [n]
ondisclosure of information is, by its nature, self-concealing." Blackburn, 286 Mont.
at 79, 951 P.2d at 12. Clark allegesthat Malnaa did not advise him that pursuant to
the partner ship agreement he could have bought out Charles interest in theranch
after hisdeath and that he could have used the insurance proceedsto do so. Once
again, we concludethat a jury must determine when Clark, through due diligence,
should have discovered the nondisclosur e of thisinformation in order to calculate the
date upon which the statute of limitationsfor this action began to run. Therefore, we
reversethisDistrict Court's grant of summary judgment in favor of the Accounting
Defendants with regard to this category of claims aswell.

Category 3 Claims

1114. In Clark's motion for summary judgment, he disputesthe handling of the
partner ship's books of account. Generally, he questions the accuracy of the
accounting recor ds and the valuation of the property contributed as capital by the
partners, and disputeswhether the partnership actually ownsall of the assets
reflected in its capital accounts. He also claims that the partner ship suffered a loss
from a cattle shar e agreement between the partnership and Malnaa.
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1115. The District Court determined that nearly all of Clark's Category 3 allegations
were not ripe for adjudication. The District Court concluded that all claimsrelating
to the partnership asset valuation, partner owner ship shares, and partnership
accounting cannot beresolved until the partners accounts have been determined and
it isknown whether Clark has sustained any losses. The parties do not dispute this
ruling on appeal. However, the District Court did ruleon Clark's" cattle share"
claim.

1116. On May 1, 1986, Brevig Land, Liveand Lumber executed a cattle share
agreement with Malnaa. Pursuant to the agreement, Malnaa purchased cattle and
bulls, paid taxes on the livestock, and agreed to supply labor for the operation of the
herd. Brevig Land, Liveand Lumber agreed to manage the herd, cover certain listed
expenses, market the stock, and maintain herd records. The partnership split calves
born of the herd, 60% to the partnership and 40% to Malnhaa. Both partiestestified
that the agreement was profitable for the partnership and produced appropriate
returnson Malnaa'sinvestment.

1117. Clark argued that it was unethical for Malnaato go into businesswith the

par tner ship because the partner ship was one of Malnaa's clients. The District Court
granted summary judgment to the Accounting Defendants with regard to Clark's
cattle share claim. First, the court ruled that there was no basisfor Clark's
contention that iswas unethical for Malnaa to go into business with a client.
Moreover, the court said that it was undisputed that the cattle share agreement was
consistent with industry custom and practice and that the venture was a financial
success. Second, the court concluded that the claim based on professional negligence
isbarred by thethree-year statute of limitations set forth in 8§ 27-2-204(1), MCA,
because the cattle share agreement was signed on May 1, 1986. Finally, the court
ruled that Clark lacked standing to sue over the cattle shar e agr eement because
Clark personally pursued the action, rather than on the partnership's behalf.

1118. We agree with the District Court that the three-year statute of limitations bars
Clark's professional negligence claim with respect to the cattle shar e agr eement.
From the date the cattle shar e agreement was executed on May 1, 1986, Clark had
threeyearsto filea claim for professional negligence with respect to the cattle share
agreement. However, Clark did not commence his third-party action against the
Accounting Defendants until June 30, 1995, long after the statute of limitations had
expired.
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1119. The judgment of the District Court isaffirmed in part and reversed in part.
Thismatter isremanded for further proceedings consistent with thisopinion.

IS/ IM REGNIER

We Concur:

IS/ J. A. TURNAGE
ISIW. WILLIAM LEAPHART
/S TERRY N. TRIEWEILER

IS'WILLIAM E. HUNT, SR.
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