No

No. 98-517

IN THE SUPREME COURT OF THE STATE OF MONTANA

1999 MT 105N

JOHN ROBERTSON,

Plaintiff,

SOUP CREEK RANCH, INC., an inactive Montana corporation, KATHY NELSON,

in her capacity as president and individually; and UNITED STATES OF AMERICA,

Defendants.

ROBERT LEE BROCKETT, aliasRONALD L. BADER,

Plaintiff, Counterclaimant, and Appellant,
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SOUP CREEK RANCH, INC., a Montana corporation,

Defendant, Counterclaimant, Third-Party Plaintiff, and Respondent,

LAKE COUNTY, apolitical subdivision of the State of Montana,

by and through the Lake County Treasurer,

Defendant,

KATHY M. NELSON,

Defendant, Counterclaimant, Third-Party Plaintiff, and Respondent,

and all other persons, known or unknown, claiming, or who may claim any right,
title, estate or interest in or lien or encumbrance upon the real property described in

the Complaint and subject to this action for foreclosure,

Defendants,

HASH, O'BRIEN & BARTLETT, a partnership consisting of Charles H. Hash, Kenneth E.

O'Brien, James C. Bartlett, and Mark Hash; and JAMES C. BARTLETT, individually,
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Third-Party Defendants and Respondents.

APPEAL FROM: District Court of the Twentieth Judicia District,
In and for the County of Lake,

The Honorable Douglas G. Harkin, Judge presiding.

COUNSEL OF RECORD:

For Appellant:

Wilmer W. Windham, Attorney at Law; Polson, Montana
John Hud, Attorney at Law; Bozeman Montana

(for Appellant Bader)

For Respondents:

Ronald B. MacDonald; Datsopoulos, MacDonald & Lind, P.C,;

Missoula, Montana (for Respondents Soup Creek Ranch and Nelson)

William Evan Jones and Lucy T. France; Garlington, Lohn &

Robinson, P.C.; Missoula, Montana
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(for Respondents Hash, O'Brien & Bartlett and James C. Bartlett)

Submitted on Briefs: December 30, 1998

Decided: May 18, 1999

Filed:

Clerk

Justice Jim Regnier delivered the opinion of the Court.

11. Pursuant to Section |, Paragraph 3(c), Montana Supreme Court 1996 | nter nal
Operating Rules, the following decision shall not be cited as precedent but shall be
filed as a public document with the Clerk of the Supreme Court and shall be
reported by casetitle, Supreme Court cause number, and result to the State Reporter
Publishing Company and to West Group in the quarterly table of noncitable cases
issued by this Court.

12. This case commenced in March 1990, when the Flathead Bank of Bigfork filed a
foreclosure action in the Twentieth Judicial District Court, Lake County, against
Soup Creek Ranch, Inc. (SCRI), a Montana cor por ation; Kathy Nelson, as president
and sole shareholder of SCRI; and Ronald Bader. Bader filed a cross-claim against
SCRI and Nelson asserting that he had a life estate in the ranch which was being
foreclosed. Nelson filed a third-party complaint against the law firm of Hash,
O'Brien & Bartlett, a partnership with its principal place of businessin Kalispell,
and attorney James C. Bartlett, individually, alleging that Bartlett breached a
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fiduciary responsibility and had a conflict of interest when he drafted real estate
documents on her behalf that ostensibly granted Bader a life estate. John Robertson
became involved in thismatter because he lent money to Bader so that Bader could
pur chase the bank's mortgage and its claims against SCRI and Nelson. After Bader
assumed the bank's position as plaintiff in the underlying for eclosur e action, he then
assigned his claimsin the Soup Creek Ranch to Robertson, and Robertson eventually
assumed the position as plaintiff.

13. The matter before usdealswith SCRI and Nelson's counterclaim against Bader
in which they assert that Bader's alleged life estate should be declared null and void
on the basis of fraud, misrepresentation, and deceptive business practices, aswell as
alack of consideration and mutual consent. The District Court imposed a sanction of
default against Bader and entered judgment against him on SCRI and Nelson's
counterclaim. According to the District Court, the sanction wasjustified because
Bader refused to comply with the court's scheduling order regarding discovery and
the preparation of the pretrial order. Bader appeals from the default judgment, as
well asthe District Court'sfindings of fact and conclusions of law which declared his
life estate null and void, and dismissed a cross-claim he brought against Hash,
O'Brien & Bartlett and attorney Bartlett, individually, for contribution. We affirm
the District Court.

14. The following issues ar e dispositive on appeal:

95. 1. Did the District Court abuse its discretion when it sanctioned Bader with a
default judgment?

16. 2. Did Nelson's subsequent affidavit support the District Court's decision to
declare Bader'slife estate null and void?

FACTUAL BACKGROUND

17. Robert L ee Brockett was a fugitive from justice who adopted the alias Ronald L.
Bader. Bader purchased the Soup Creek Ranch in 1976. Because of legal concer ns,
hetransferred titlein theranch to afriend, Gilbert Rodriguez. Subsequent to the
transfer, Rodriguez filed for bankruptcy which subjected the property to the
jurisdiction of the federal bankruptcy court. Bader was successful, however, in
convincing the bankruptcy trustee that he wasthe true owner of the property and
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that his previoustransfer to Rodriguez was a fiction to obscure hisinterest in the
ranch. In order toretain theranch, the bankruptcy court required Bader to pay the
trustee the sum of $50,000. Appar ently without sufficient fundsto make the payment,
Bader entered into an agreement with hiscompanion, Kathy Nelson, wher eby Nelson
purchased the Soup Creek Ranch in her name and Bader managed it. Nelson and
Bader carried on arelationship and lived together at the ranch. Eventually, however,
Nelson and Bader'srelationship ended.

18. The procedural history of this caseiscomplex and a detailed recitation is not
necessary or germaneto theissuesraised in thisappeal. Sufficeit to say that the
partiesfiled various counter claims, cross-claims, and third-party complaints against
each other asthelitigation progressed. It isimportant to note that the complaint
which initiated thislitigation wasfiled by the Flathead Bank of Bigfork in March
1990. On January 16, 1991, the District Court informed the partiesthat a notice of lis
pendens had been filed by the United States government in a federal court
proceeding. An action wasfiled in rem against the ranch, seeking forfeiture of the
property asaresult of alleged drug activitiesinvolving Bader. This action effectively
stayed the proceedings at issue for three years.

19. After thethree-year hiatus, the parties again pursued their claims. On September
7, 1993, Bader assigned hisinterest in the bank note, mortgage, and claimsto
Robertson as security for the money he owed Robertson. However, he made the
assignment junior to hisinterest in thelife estate. In February 1994, Robertson filed
a separ ate foreclosur e action against SCRI and Nelson. Robertson's case was
consolidated with the existing case. SCRI and Nelson settled with Robertson and
agreed to stay foreclosur e proceedings until a final judgment was entered on Nelson's
counter claim concerning Bader'slife estate.

110. Morethan seven years after thelitigation commenced, the District Court, on
August 1, 1997, entered a scheduling order designed to resolve the validity of Bader's
life estate. All discovery wasto be completed by the parties before March 15, 1998;
plaintiff's proposed pretrial order wasto be served on the defendants by May 5,

1998; thefinal pretrial order wasto be submitted to the court by May 19, 1998; and a
trial was scheduled for May 26, 1998. The District Court alerted everyone that
deadlineswould be strictly followed. Thus, the scheduling order expresdy stated that
there would be no changes absent a showing of good cause in writing and supported
by affidavit.
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111. Bader wasrepresented by three different lawyersat varioustimesfrom thetime
thislitigation began through August 1997. In late August 1997, hislawyer who was
representing him withdrew from the matter because Bader wished to filea claim
against attorney Bartlett and the lawyer felt he had a conflict. Shortly ther eafter,
Bader began appearing pro se. Representing himself, Bader proceeded to file
pleadings on his own behalf, many of which were quite sophisticated. He also filed an
action pro se against attorney Bartlett. He then moved to consolidate the action to
this cause. On December 2, 1997, Bader filed his expert witnesslist which he
amended the next day.

1112. Bader'sdeposition, noticed on January 28, 1998, wasto take place on March 2,
1998. On February 23, 1998, Bader requested an extension of discovery and asked
that hisMarch 2, 1998, deposition be rescheduled because he wasin the process of
retaining counsel; hisfourth to represent him in thislitigation. While hismotion to
extend discovery was pending, Bader failed to appear at the stated timefor his
deposition. When he did appear two hourslate, he refused to be sworn or produce
the documentsthat wererequested in the deposition notice. Bader insisted on being
present pro sefor the depositions of attorney Bartlett and Nelson, however, which
wer e scheduled on the same day.

113. On March 10, 1998, John Hud, a licensed attorney in M ontana and California,
appear ed as counsdl of record for Bader. On March 12, 1998, Hud filed a brief in
support of Bader's previoudly filed motion to extend discovery. Bader's motion to
extend discovery was denied.

114. SCRI and Nelson moved for Rule 37(d), M.R.Civ.P., sanctions against Bader
based on Bader'sfailureto timely appear at hisMarch 2, 1998, deposition. The
District Court sanctioned Bader and ordered him to pay attor ney fees and costs
incurred by all counsel who attended the March 2, 1998, deposition in addition to any
futur e fees and expenses associated with hisrescheduled deposition.

115. On April 10, 1998, Hud moved to continue thetrial date because of hisbusy
Californiatrial schedule. In hismotion, he stated that it would be impossible for him
to adequately preparefor trial without moretime because he alr eady was committed
to other trialsin California that would require his attention through April and into
May. Herecognized that without a reasonable continuance he " could become a
potential Defendant in a future malpractice action."
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116. In aMay 5, 1998, order the District Court denied the motion for atrial
continuance, noting that the case had been in litigation for over eight yearsand that
although Bader was without counsel for a period of time, the court concluded that he
was not pre udiced because he had demonstrated legal sophistication in representing
himself. The court concluded that Bader's selection of an attor ney whose schedule
conflicted with thetrial date, combined with Bader's late motion to postponethe
trial, was an attempt to avoid a resolution of the matter. Bader next attempted to
overturn the District Court's denial of a continuance by filing a petition for writ of
supervisory control with this Court. We denied his petition.

117. On May 11, 1998, the District Court issued an order requiring thefiling of a
pretrial order by May 19, 1998, and reaffirmed the firm trial setting of May 26, 1998.
Alsoon May 11, 1998, Hud, on Bader's behalf, filed a document entitled, " Plaintiff,
Counterclaimant Ronald L. Bader's Explanation for Noncompliance with Rule 5
Uniform District Court Rules." The document essentially informed the court that
neither Bader nor hisattorney were ableto prepareand serveapretrial order as
required by the District Court'sorder.

118. On May 14, 1998, SCRI and Nelson requested the court to reconsider itsprior
request for sanctions and to default Bader for hisrefusal to assist in the preparation
of the pretrial order, pursuant to Rule 16(f), M.R.Civ.P., explaining that monetary
sanctions ar e insufficient to remedy a situation where a client and his attor ney ssmply
ignor e scheduling and discovery orders. In theinterest of atimely ruling, the District
Court requested Bader and Hud to fax their response. On the morning of thetrial,
May 26, 1998, the District Court entered an order imposing the sanction of a default
judgment against Bader. The District Court concluded that the severity of the
sanction was necessary based on Bader's unwillingnessto assist in the preparation of
the casefor atimely trial resolution.

119. The District Court thereafter permitted SCRI to file an affidavit, upon which
the court based itsfindings of fact and conclusions of law in favor of SCRI and
Nelson's counterclaim on June 4, 1998. The District Court declared Bader'slife
estate null and void. In a separate June 4, 1998, judgment, the District Court
dismissed Bader's claim for contribution against Hash, O'Brien and Bartlett and
attorney Bartlett on the basis of the default judgment.

120. Bader appealsthe District Court's May 26, 1998, entry of default judgment, and
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both June 4, 1998, judgments.
STANDARD OF REVIEW

121. ThisCourt has consistently held that the imposition of sanctionslieswithin the
broad discretion of thedistrict court. Our standard of review of sanctionsimposed
for alack of compliance with discovery proceduresunder Rule 37 iswhether the
district court abused its discretion. See McKenziev. Schedler (1997), 285 M ont. 500,
506, 949 P.2d 1168, 1172; Smith v. Butte-Silver Bow County (1996), 276 Mont. 329,
333, 916 P.2d 91, 93. Similarly, we apply an abuse of discretion standard when we
review adistrict court'simposition of sanctionsunder Rule 16. See McKenze, 285
Mont. at 507, 949 P.2d at 1172; Eastern Livestock Co., Inc. v. O'Neal (1997), 285
Mont. 90, 97, 945 P.2d 931, 935-36. Simply stated, thetrial judge"isin the best
position to know whether parties are disregarding the rights of opposing partiesin
the course of litigation and which sanctionsfor such conduct are most appropriate.”
McKenze, 285 Mont. at 506, 949 P.2d at 1172; see also Smith, 276 Mont. at 332, 916
P.2d at 93 (quoting Dassori v. Roy Stanley Chevrolet Co. (1986), 224 Mont. 178, 180,
728 P.2d 430, 431).

122. Wereview adistrict court'sfindings of fact and conclusions of law on sanctions
to ascertain whether they are supported by substantial credible evidence. See Morris
v. Big Sky Thoroughbred Farms, Inc., 1998 MT 229, 20, 965 P.2d 890, | 20, 55 St.
Rep. 957, § 20; Searight v. Cimino (1988), 230 Mont. 96, 101, 748 P.2d 948, 950-51.

DISCUSSION

123. In recent casesinvolving sanctionsfor discovery abuse or for failureto comply
with a scheduling order, we have focused on two concerns. whether there was an
actual abuse of or failureto comply with the judicial process, and whether the
severity of the sanction was appropriate. See McKenze, 285 Mont. 500, 949 P.2d
1168; Smith, 276 Mont. 329, 916 P.2d 91. When considering the appr opriateness of
the sanction, we stated that " [t]he extent of the 'consequences imposed by a district
court ... should relateto the extent and nature of the actual . . . abuse and the extent
of the prgudiceto the opposing party which result[ed] therefrom." McKenze, 285
Mont. at 515, 949 P.2d at 1177; Smith, 276 Mont. at 339-40, 916 P.2d at 97.

124. In the case sub judice, the District Court recognized our recent pronouncement
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in McKenzie and then analyzed the issues along guidelines set forth in several federal
court opinions. The District Court considered five factors. (1) itsinterest in
expeditioudly resolving the case; (2) the degree of preudice caused by Bader's
actions; (3) whether Bader had sufficient warning of a sanction; (4) Bader'sand
Hud's culpability; and (5) the availability of lesser sanctions. Cf. Jonesv. Thomas
(10th Cir. 1993), 996 F.2d 261, 264; Thompson v. Housing Authority of City of Los
Angeles (9th Cir. 1986), 782 F.2d 829, 832, cert. denied (1986), 479 U.S. 829, 107 S. Ct.
112,93 L. Ed. 2d 60; Henderson v. Duncan (9th Cir. 1986), 779 F.2d 1421, 1423. We
have applied similar factorswhen deter mining whether a district court abused its
discretion by dismissing an action for a failureto prosecute, pursuant to Rule 41(b),
M.R.Civ.P. See Becky v. Norwest Bank Dillon, N.A. (1990), 245 Mont. 1, 8, 798 P.2d
1011, 1015. In casesinvolving a discovery abuse, pursuant to Rule 37(d), M.R.Civ.P.,
or afailureto comply with a scheduling order, pursuant to Rule 16(f), M.R.Civ.P.,
we have stated that the proper standard of review iswhether the District Court
abused itsdiscretion. See McKenze, 285 Mont. at 506-07, 949 P.2d at 1172. Here, the
District Court determined that Bader refused to comply with the court's scheduling
order and refused to assist in the preparation of the pretrial order. On that basis, the
District Court entered Bader's default. Wereview the court's deter mination of
Bader's noncompliance and the propriety of its default sanction.

ISSUE 1

1125. Did the District Court abuseits discretion when it sanctioned Bader with a
default judgment?

126. Theimposition of sanctionsfor failureto comply with therules of discovery are
regarded with favor. See McKenze, 285 Mont. at 506, 949 P.2d at 1171-72; Huffinev.
Boylan (1989), 239 Mont. 515, 517, 782 P.2d 77, 78 (citing Owen v. F.A. Buttrey Co.
(1981), 192 Mont. 274, 279, 627 P.2d 1233, 1236). We have stated that an abuse of
discovery procedureswhich resultsin needless delay of a case should not be dealt
with leniently. See McKenze, 285 Mont. at 506, 949 P.2d at 1171; Smith, 276 Mont. at
332, 916 P.2d at 92-93 (citing Owen, 192 Mont. at 277-78, 627 P.2d at 1235). The
purpose of sanctions allowed in Rule 37, M.R.Civ.P., isto deter partiesfrom being
unresponsive to thejudicial process. See McKenze, 285 Mont. at 508, 949 P.2d at
1172; Huffine, 239 Mont. at 517, 782 P.2d at 78 (quoting Landauer v. Kehrwald
(1987), 225 Mont. 322, 325, 732 P.2d 839, 841).
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127. A cursory review of the caption of this case suggests its complexity; thiswasa
case with multiple parties, represented by multiple attor neys, which included
numerous third-party complaints and counterclaims. On August 1, 1997, after the
matter had been pending for over seven years, the District Court recognized the need
to take control and set forth a scheduling order which in certain terms madeit clear
to the partiesand their counsel that atrial would take place on May 26, 1998. The
court set asideten daysfor ajury trial in another judicial district.

128. In August 1997, Bader's counsel withdrew and Bader began representing
himself pro se. Thiswas apparently thethird time Bader changed attor neys. Bader,
obviously well versed in legal matters, proceeded on with thelitigation, filing briefs
and pleadings, and initiating another law suit, all done pro se. Early in 1998, with the
trial approaching, Bader's deposition was noticed. Bader then let it be known that he
wanted to berepresented again by counsel. When his deposition was scheduled,
Bader failed to appear at the stated time. However, when hefinally did appear two
hourslate, pro se, herefused to be sworn or examined. He also failed to produce the
documents which wereincluded in the deposition notice.

129. When Bader's counsdl finally entered an appear ance, he essentially took the
position that his schedule took precedence over the District Court'sand refused to
participatein the preparation of a pretrial order. Hud was clearly on notice at the
time he entered hisappearancethat the District Court intended to strictly abide by
the scheduling order; the order so stated.

130. Bader arguesthat the District Court assumed that hislack of responseto the
judicial process was purposeful when, in fact: he contacted several attorneyswho
would not represent him, leaving Hud as hisonly choice for legal representation; and
when he did everything he could to keep up with the court's schedule.

131. In any decision to impose a sanction, thetrial judge must evaluate a litigant's
conduct and decide at what point it becomes sanctionable. The District Courtisin a
better position to consider the circumstances and decide questions of good faith in
such situations. See McKenze, 285 Mont. at 515, 949 P.2d at 1177. Herethe District
Court determined that there was no hard evidencein therecord of Bader's alleged
attemptsto obtain different counsel. We conclude that the District Court did not
abuse itsdiscretion.
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132. Next, Bader assertsthat the District Court failed to provide him a direct

war ning of the sanction of default. Included in thelist of factorsto consider for a
sanction based on a failureto prosecute iswhether the District Court warned the
appellant that the case was in danger of dismissal. See Becky, 245 Mont. at 8, 798
P.2d at 1015. However, in McKenze, 285 Mont. at 511-12, 949 P.2d at 1175, we
recognized that Rule 16(f), M.R.Civ.P., does not requirethat a party be given notice
before a sanction ismade for a failureto obey a scheduling order. Similarly, Rules 37
(d) and 37(b)(2)(C), M.R.Civ.P., do not require notice. Nonetheless, in Smith, 276
Mont. at 340, 916 P.2d at 97, we declared that where a court expressly warns of the
consequencesto follow from a party'sfailureto comply, the court should impose
sanctions accordingly. We wer e concerned in Smith that the District Court imposed
consequences much mor e sever e than those of which it had expressly warned. See
Smith, 276 Mont. at 339, 916 P.2d at 97.

133. Notwithstanding whether a notice requirement exists, we conclude that Bader
received sufficient warning that he could be subject to a default judgment for his
failureto comply with the scheduling order. Given the District Court'sMay 5, 1998,
order denying Bader's motion for a continuance and itsMay 11, 1998, or der
requiring him a second timeto filea pretrial order, Bader had notice that the court
fully expected him and his attorney to proceed to trial as scheduled. Finally, when the
District Court imposed a monetary sanction against Bader, then requested Bader

and hisattorney to respond to Soup Creek's motion to reconsider sanctions, Bader
was afforded an opportunity to modify hisposition and assist in thetrial preparation.

134. Bader did not modify his position throughout the cour se of eventsand, asa
result, hisactions caused prejudiceto the other parties. The District Court noted that
Bader failed to disclose the contents of important documents, confused the legal
issues and hindered the opposing parties abilitiesto develop an effectivetrial
strategy. The District Court'sorder, which scheduled the discovery process, was
meant to secureto all partiesa" just, speedy, and inexpensive' determination of the
action, for which Montana's Rules of Civil Procedure are designed. See, e.g., Rule 1,
M.R.Civ.P.; Owen, 192 Mont. at 279, 627 P.2d at 1236. By violating the District
Court's scheduling order, Bader violated therights of the opposing parties. We
conclude that Bader'srefusal to be sworn and testify, and hisrefusal to produce
documents at hisdeposition was a direct affront to the authority of the court and
deprived the parties of benefits of discovery to which they were entitled.
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135. Bader relies on Becky, 245 Mont. at 8, 798 P.2d at 1015, in support of his
argument that he did not violate the opposing parties rights because he did not cause
an unreasonable delay to thejudicial process and because hisreasons for needing
mor e time wer e not frivolous. However, aswe noted in Becky, 245 Mont. at 8, 798
P.2d at 1015, " [a]n unreasonable delay raises a presumption of prejudicetothe
defendant." In McKenze, 285 Mont. at 516, 949 P.2d at 1177, wereiterated that " [w]
hen a party'sfailureto comply with discovery procedures effectively haltsthe
discovery process, it resultsin impermissible pregudiceto the opposing party."

136. In summary, we conclude that the District Court did not abuse its discretion
when it sanctioned Bader with a default judgment. We have recognized that " [t]he
trial judgeisin the best position to know which parties calloudy disregard therights
of their opponents and other litigants seeking their day in court,” and that " [t]he
trial judgeisalsoin the best position to deter mine which sanction isthe most
appropriate.” Eastern Livestock, 285 Mont. at 98-99, 945 P.2d at 936-37 (quoting
Eisenmenger v. Ethicon, Inc. (1994), 264 Mont. 393, 402-03, 871 P.2d 1313, 1319, cert.
denied (1994), 513 U.S. 919, 115 S. Ct. 298, 130 L. Ed. 2d 211). The District Court
appropriately recognized that any other sanction would have enabled Bader to enjoy
the status quo, benefit from the disregard of the court's order, cause consider able
turmoil with the court's and opposing counsels schedules, and would have added to
the extensive burden this case caused on all the partiesinvolved. The District Court
had no alter natives, given the continued nature of Bader's conduct so closeto the
date set for trial.

|SSUE 2

1137. Did Nelson's subsequent affidavit support the District Court'sdecision to
declare Bader'slife estate null and void?

138. The District Court considered Nelson's affidavit, among other documents, in
making itsfindings of fact and conclusions of law. The court concluded that Bader's
life estate was a result of fraud and misrepresentation, and was without sufficient
consideration. Asaresult, the District Court declared Bader'slife estate null and
void, dismissed all of Bader's claimsagainst SCRI and Nelson with prejudice, and
reserved theissue of attorney fees and coststo be awarded to SCRI and Nelson.

139. On appeal, Bader arguesthat Nelson's affidavit failed to establish the nine

file:///CJ/Documents¥20and%20Settings/cu1046/Desktop/opinions/98-517%200pinion.htm (13 of 16)4/5/2007 4:22:08 PM



No

elements of fraud by a preponderance of the evidence: (1) a representation; (2) its
falsity; (3) itsmateriality; (4) the speaker's knowledge of itsfalsity, or ignorance of
thetruth; (5) the speaker'sintent that it should be acted upon by the hearer and in
the manner reasonably contemplated; (6) the hearer'signorance of falsity; (7) the
hearer'sreliance upon itstruth; (8) the hearer'sright torely thereon; and (9) the
hearer's consequent and proximate injury. See Cartwright v. Equitable Life Assurance
Soc'y of U.S. (1996), 276 Mont. 1, 23, 914 P.2d 976, 990.

140. It isimportant to notethat at thisjuncturein the proceeding, Bader's default
was entered and he was unable to contest any material issues. We concludethat the
District Court'sfindings of fact and conclusions of law are supported in therecord
presented, including the Nelson affidavit. Nelson, by affidavit, established that Bader
employed a schemeto hide hisidentity and interest in the Soup Creek Ranch totry to
avoid aforfeiture on the property asaresult of hisdrug conviction. Not only did
Bader hide histrueidentity from others, he hid it from Nelson. Bader did not inform
Nelson of hisdrug conviction or the fact that he used his name, Bader, asan alias.
Nelson further established that neither Bader nor Bartlett informed her of the
purpose of thereal estate documents she signed, namely the documentsthat allegedly
granted Bader alife estate. In addition, Nelson was prepared to set forth expert
testimony that these documents wer e highly unusual and did not conform to
standard real estate practices. We conclude that there was substantial credible
evidence to determine that Bader made a material misrepresentation of the facts
designed to induce Nelson to purchase the Soup Creek Ranch for his benefit. Bader
had knowledge of his misrepresentation and intended for Nelson to act upon it.
Nelson was unawar e of the truth and would have suffered significant financial injury.

141. Bader arguesthat the damages entered against him wer e inappropriate and
excessive. Bader suggeststhat he waswilling to restoreto Nelson any unreimbursed
amount sheinvested in the Soup Creek Ranch. He further suggeststhat there was
little amount, if any, that Nelson had not already been reimbursed in her investment
given the tax benefits she received and the reduced purchase price she paid, and that
by being awar ded full ownership of the Soup Creek Ranch she gained a windfall of
approximately $500,000. Bader makes his calculation based on numbers he
submitted to the District Court after it entered itsfindings of fact and conclusions of
law. Therefore, the District Court did not consider these numbers, nor dowe here.
We conclude that the District Court did not err in itsaward of damages.
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142. Bader next contendsthat since SCRI wasinvoluntarily dissolved in 1991,
pursuant to 8§ 35-6-104, MCA, it cannot receive the benefit of the court'sjudgment.
However, since Bader had the opportunity to argue this before the District Court in
the course of litigation, but failed to do so, we cannot consider it here. We will not
address an issue presented for thefirst time on appeal. See Rasmussen v. Lee (1996),
276 Mont. 84, 88, 916 P.2d 98, 100.

143. Bader also contendsthe District Court'sjudgment violated his substantive due
processrights based on the common law that arbitrary, capricious, or unreasonable
governmental or judicial action isa violation of due process. He citesthe United
States Constitution, and Article |1, Section 17, of the Montana Constitution, to
implicate a state court's action. Aswe previously stated, however, we conclude that
the District Court'saward of damages was appropriate. Therefore, we further
conclude that Bader suffered no deprivation of his state and federal constitutional
rights.

144. Although Bader does not present a specificissueasto the District Court's

separ ate June 4, 1998, judgment in which it dismissed his claim for contribution
against Hash, O'Brien & Bartlett and attorney Bartlett on the basis of the default
judgment, hereferstoit in hisargument on appeal. He statesin hisbrief that the
District Court had no justification for a dismissal of hisclaim against the attorney
defendants. Certainly the attor ney defendants were similarly impacted by Bader's
refusal to abide by the District Court'sorders. Thus, we affirm the default judgment
entered against Bader and in favor of the attorney defendants and the District
Court'sfindings of fact and conclusions of law asto these defendants as well.

145. In conclusion, we affirm the District Court's order entering a default judgement
and itsfindings of fact and conclusions of law. Weremand for further proceedings.

IS/ IM REGNIER

We Concur:
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IS/ J. A. TURNAGE
/SIWILLIAM E. HUNT, SR.

/ISI TERRY N. TRIEWEILER
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