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Justice William E. Hunt, Sr. delivered the Opinion of the Court.

91. Pursuant to Section |, Paragraph 3(c), Montana Supreme Court 1996 I nter nal
Oper ating Rules, the following decision shall not be cited as precedent but shall be
filed as a public document with the Clerk of the Supreme Court and shall be
reported by casetitle, Supreme Court cause number and result to the State Reporter
Publishing Company and to West Group in the quarterly table of noncitable cases
issued by this Court.

12. Richard Eugene Urain (Appellant), pro se, appeals from the order of the Fourth
Judicial District Court, Missoula County, denying his petition for postconviction
relief. We affirm.

13. On June 5, 1996, Appellant was charged by Infor mation with six criminal
offenses stemming from two separ ate occasions when he unlawfully entered the
premises of Missoula Electric Coop, damaged property therein, and stole property
therefrom. Counts|-1V of the Information detail the offenses committed by
Appellant during thefirst break-in. Asto these offenses, which were originally
charged by complaint in Justice Court, Appellant signed a waiver of preliminary
hearing and agreed to have hiscasefiled in the District Court without a

deter mination of probable cause. CountsV and VI of the Information detail the
offenses committed by Appellant during the second break-in. These charges, which
wereoriginally filed in justice court by complaint and accompanied by an affidavit of
probable cause, were later filed in the District Court without an accompanying
affidavit of probable cause and with no waiver of preliminary hearing. Counts|-IV
and CountsV-VI were consolidated for purposes of convenience and judicial
economy. On July 23, 1996, the State of M ontana (State) amended the I nformation to
add Count V11, afelony charge of bail jumping. Appellant pleaded not guilty to all
counts alleged in the Infor mation.

714. On October 16, 1996, with the advice of his public defender, Margaret Borg (Ms.
Borg), Appéellant voluntarily changed his plea pursuant to a plea agreement. The
State agreed to dismissthe charge of bail jumping and Appellant pleaded guilty to
the remaining counts. I n executing his change of plea, Appellant signed awritten
plea agreement and a written " plea of guilty and waiver of rights' form. In the
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waiver of rightsform, Appellant specifically waived hisright to challengetheway in
which the State proceeded against him. At sentencing, the District Court ordered
Appellant to pay restitution, and to serve 25 yearsin prison with 10 year s suspended.

15. In March 1997, Appellant moved for appointment of counsel outside the public
defender's office to pursue an appeal or postconviction relief. The District Court
appointed William Boggs (Mr. Boggs) to review therecord regarding possible claims
for appeal only. No appeal wasfiled. Appellant, appearing pro se, filed with the
District Court a petition for postconviction relief alleging that both Ms. Borg and
Mr. Boggs had render ed ineffective assistance of counsel. Regarding Ms. Borg,
Appellant alleged that counsel failed to object to the State'sfiling of an I nfor mation
on CountsV and VI without either an accompanying affidavit and deter mination of
probable cause or a waiver of preliminary hearing. Appellant further alleged that
Ms. Bor g failed to consider abandonment as a defense to the char ge of attempted
theft. Regarding Mr. Boggs, Appellant alleged that counsdl failed to contact him
during hisrepresentation and failed to file an appeal or a petition for postconviction
relief.

16. Pursuant to a court order, Ms. Borg and Mr. Boggs each filed affidavitsin
responseto Appellant's allegations. After reviewing the evidence, the District Court
concluded that Appellant's allegations wer e without merit and that neither counsel's
per formance was deficient. On thisbasis, the court denied the petition for
postconviction relief.

17. Having reviewed the record, we agree with the District Court that Appellant's
allegations of ineffective assistance of counsel are groundless. The record shows that
Ms. Borg consider ed the above-stated procedural claim and defense raised by
Appellant prior to hischange of plea. Regarding the procedural claim that Appellant
had not waived hisright to a preliminary hearing, Ms. Borg deter mined that
probable cause existed for CountsV and VI, and that, had she objected on thisbasis,
the State smply would have filed the affidavit of probable cause. Thus, Ms. Borg
deter mined this procedural claim to be of no practical effect. Regarding the defense
of abandonment to the charge of attempted theft, Ms. Borg noted that the evidence
did not support such a claim. She stated that she did not believe Appellant had
effected a" voluntary and complete renunciation of hiscriminal purpose,” as
required by 8§ 45-4-103(4), M CA, because he walked away from the truck only after
all available meansto steal thetruck had been exhausted.
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18. Therecord also showsthat Mr. Boggs spoke with Appellant by telephone on
January 14, 1998, at which time Mr. Boggs explained to Appellant why he thought
Appellant's claims would not support an appeal. Like Ms. Borg, Mr. Boggs thought
that no error or prejudice could be argued concerning Appellant'sfailureto waive a
preliminary hearing for CountsV and VI because the county attorney undoubtedly
would havefiled an affidavit setting forth sufficient probable cause. Mr. Boggs
further noted that Appellant'svoluntary plea of guilty and waiver of rights
effectively waived any challenge concerning prior defectsin the proceedings. Mr.
Boggs stated that he and Appellant decided that Appellant should pursue his petition
for postconviction relief pro se.

19. To prevail on a claim of ineffective assistance of counsel, Appellant must show
that counsdl's performance was deficient, i.e. " that counsel made errors so serious
that counsel was not functioning asthe 'counsel’ guaranteed the defendant by the
Sixth Amendment." Strickland v. Washington (1984), 466 U.S. 668, 687; Statev.
Boyer (1985), 215 Mont. 143, 147, 695 P.2d 829, 831. Second, Appellant must show
that he was preudiced by his counsel's deficient performance and was denied a fair
trial. Strickland, 466 U.S. at 687; Boyer, 215 Mont. at 147, 695 P.2d at 831. Appellant
must over come the presumption that the action which he challenges may be
considered sound trial strategy. Counsel'strial tactics and strategic decisionsare
accorded great deference. State v. Gonzales (1996), 278 Mont. 525, 532-33, 926 P.2d
705, 710.

110. Applying these rulesto the facts of this case, we deter mine that Appellant has
not overcomethe presumption that Ms. Borg'sand Mr. Boggs actions wer e sound
trial strategy. Having pleaded guilty and having waived hisrights, Appellant hasno
basis on which to challenge the State's proceedings against him. Therecord indicates
that Appellant's plea of guilty and waiver of rightswas entered knowingly and
voluntarily. We conclude that Appellant has not satisfied his burden of proof under
Strickland, and that the District Court did not err in denying his petition for
postconviction relief.

M111. Affirmed.

/SIWILLIAM E. HUNT, SR.
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We Concur:

IS/ JAMES C. NELSON

ISYKARLA M. GRAY

IS/ IM REGNIER

/S TERRY N. TRIEWEILER
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