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Clerk

Justice Karla M. Gray delivered the Opinion of the Court.

11. Clifford R. Lande, Kip H. Lande and Kande L. Lande (the Contestants) appeal
from the Order for Attorneys Feesand Costsentered by the Thirteenth Judicial
District Court, BigHorn County. We affirm in part, reversein part and remand.

912. We addressthe following issues:

13. 1. Did the District Court err in concluding that attor ney fees and costs wer e not
waived by the personal representatives failureto file atimely memorandum under §
25-10-501, MCA?

714. 2. Did the District Court err in awarding attor ney fees when the fee issue was not
included in the pretrial order?

15. 3. Arethecosts and attor ney fees awarded by the District Court proper and
reasonable?

BACKGROUND

16. This appeal arisesfrom the Contestants unsuccessful challenge to a will executed
by their adoptive father, decedent Thor K. Lande (Cubby). The Contestants claimed
that Cubby lacked testamentary capacity and was unduly influenced when he
executed his December 30, 1996, will. The will contest wastried toajury and the
jury returned a special verdict finding that Cubby had testamentary capacity and
was not unduly influenced when he executed the will. The District Court admitted
Cubby'swill to probate and confirmed the designated co-per sonal r epresentatives.
The Contestants appealed and we affirmed. See Estate of Lande, 1999 MT 162,
P.2d _ , 56 St.Rep. 642.

17. The personal representatives subsequently claimed attor ney fees and costs on
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behalf of Cubby's estate pursuant to § 72-12-206, MCA. The Contestantsresisted the
claim on several grounds. The District Court rejected the Contestants arguments,
concluding that the estate was statutorily entitled to attor ney fees and costs. The
court also concluded that, while § 25-10-501, MCA, requires a party claiming coststo
fileabill of costs within five days of the verdict or notice of the court's decision and
the estate did not timely file such a bill of costs, § 25-10-501, M CA, was not
applicablein the present case. The court determined that the hourly rates charged
wer e reasonable and " the hours, no doubt, were actually put into thetrial and

prepar ation of the case." TheDistrict Court ultimately ordered the Contestantsto
pay to the estate, out of any sum they ultimately might recover from the estate, the
sum of $76,108.30 for attorney feesand costs. Notice of entry of judgment wasfiled
and served and the Contestants appeal.

DISCUSSION

18. Wereview adistrict court's award of attor ney feesto deter mine whether the
court abused itsdiscretion. Hauck v. Seright, 1998 M T 198, 43, 290 Mont. 309, |
43,964 P.2d 749, § 43. Wereview a trial court's conclusions of law to determine
whether the court'sinterpretation of thelaw iscorrect. Choteau Library Bd. v. Teton
County Bd. (1997), 283 Mont. 87, 90, 938 P.2d 1357, 1359.

19. 1. Did the District Court err in concluding that attor ney fees and costs wer e not
waived by the personal representatives failureto file atimely memorandum under §
25-10-501, MCA?

110. On appeal, the Contestantsreassert their argument that the per sonal
representatives wererequired to follow the procedure set forth in § 25-10-501, MCA,
to recover feesand costs under 8§ 72-12-206, M CA, for successfully defending the
validity of Cubby'swill. Asaresult of the personal representatives failureto comply
with the statute, the Contestants contend that the right to fees and costs was waived.

111. The Contestantsfocusfirst on attorney feesand rely on Craver v. Waste Mgt.
Partners of Bozeman (1994), 265 Mont. 37, 874 P.2d 1. There, asthe Contestants
point out, we stated:

As provided by statute, claimants in whose favor ajudgment is rendered may recover or
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tax costs, including attorney fees, by delivering a copy of the memorandum of costs to the
court and to the adverse party within five days of the judgment. Section 25-10-501, MCA.

Craver, 265 Mont. at 46, 874 P.2d at 6 (emphasis added). Thus, according to the Contestants, we clearly
included memoranda regarding attorney fees within the five-day filing requirement set forth in § 25-10-501,
MCA, and application of that statute here requires a conclusion that the personal representatives--who did not
file their claimfor attorney fees within five days--waived their right to attorney fees.

112. In revisiting Craver, however, we deter mine it wasincorrectly decided. Section
25-10-501, M CA, iscaptioned " Bill of costs." It providesthat

[t]he party in whose favor judgment is rendered and who claims his costs must deliver to
the clerk and serve upon the adverse party, within 5 days after the verdict or notice of the
decision of the court . . . amemorandum of the items of his costs and necessary
disbursements in the action or proceeding . . . .

Section 25-10-501, MCA. Asits caption and plain language indicate, the statute addresses
memoranda of costs only; it does not address claims for attorney fees or require that such
claims be submitted within five days.

113. Craver also departed from our prior cases holding that the requirements of § 25-
10-501, MCA, do not apply to claimsfor attorney fees. In Cook v. Harrington (1983),
203 Mont. 479, 482, 661 P.2d 1287, 1288, we reasoned that " Title 25, Chapter 10 of
the Montana Code Annotated deals with the imposition and allowance of costs"
recoverable under § 25-10-201, MCA. We observed that, with certain limited
exceptions not including attor ney fees, the 8 25-10-201, M CA, list of recover able costs
was exclusive. Cook, 203 Mont. at 482, 661 P.2d at 1288 (citation omitted). Asa
result, we held that § 25-10-501, M CA, which requiresthat a bill of costs be delivered
within five days, " does not apply to attorney fees." Cook, 203 Mont. at 482, 661 P.2d
at 1288.

114. We addressed a somewhat similar issue in Schillinger v. Brewer (1985), 215
Mont. 333, 697 P.2d 919, which involved whether attorney feeswere " costs' ina
mechanic's lien foreclosur e case. We observed that § 25-10-501, MCA, did not say
that fees wer e costs and, citing again to 8§ 25-10-201, M CA, determined that costs
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generally allowable do not include attor ney fees. Schillinger, 215 Mont. at 337, 697
P.2d at 922.

115. On the basis of both the plain language of § 25-10-501, MCA, and our prior
cases, we concludethat our Craver determination that claimsfor attorney feesare
within the scope of § 25-10-501, M CA, wasincorrect. Therefore, that portion of
Craver isoverruled. Wefurther conclude that the five-day filing requirement set
forth in § 25-10-501, MCA, does not apply to attorney feesto which a party isentitled
by statute.

116. The Contestants also argue that, even if attorney fees are not within the ambit of
§ 25-10-501, MCA, the personal representatives did not timely filetheir bill of costs
thereunder and, therefore, their right to costs was waived. According to the
Contestants, the District Court erred in interpreting certain statutesto reach a
contrary result. We agree.

117. Section 72-12-206, MCA, mandatesthat costsincurred in successfully defending
thevalidity of a will be paid by the party contesting the will'svalidity. The District
Court concluded that a conflict existed between § 72-12-206, MCA, and § 25-10-501,
MCA, and that, because § 72-12-206, MCA, was a specific statute relating to probate
actions, it controlled over § 25-10-501, M CA, which generally requiresthat a bill of
costs be filed within five days of the verdict or notice of the court's decision.

118. The problem with the District Court'sanalysisisthat the two statutes do not
conflict. Section 72-12-206, M CA, mandates that an unsuccessful will contestant pay
the costsincurred in the will contest. It does not, however, provide a procedurevia
which the successful defender of the will's validity obtains those costs. Section 25-10-
501, MCA, on the other hand, does provide such a procedure. Thus, while both
statutes addr ess costs, they do so in unrelated contexts and are not inconsistent with
each other.

119. The District Court also concluded that a will contest is a special proceeding
under § 27-1-102, MCA, and costsin special proceedings are allowed as a matter of
coursetothe prevailing party pursuant to 8§ 25-10-101(4), MCA. We conclude,
however, that neither § 27-1-102, MCA, nor 8§ 25-10-101(4), MCA, isrelevant to the
issue of whether the personal representativeswererequired to file their bill of costs
within five days under § 25-10-501, M CA.
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120. Part 1 of Chapter 10, Title 25 of the Montana Code Annotated addressesthe
imposition of costs. Section 25-10-101, M CA, addresses when costs are allowed asa
matter of courseto a plaintiff upon ajudgment in hisor her favor; such situations
include, in subsection (3), costsin an action for the recovery of money or damages
when the plaintiff recoversover $50 and, in subsection (4), on which the District
Court relied, costsin a special proceeding. Section 25-10-102, MCA, providesfor
costs as a matter of courseto a prevailing defendant in the situations set forth in § 25-
10-101, MCA. Section 25-10-103, MCA, addresses when costs are discretionary.
Given their placement in the part of Title 25 addressing imposition of costs, it is not
surprising that none of these statutes providesthe means or manner in which costs
areto be claimed.

121. Part 2 of Chapter 10, Title 25 of the M ontana Code Annotated addr esses which
costs generally are allowable to a party claiming costs. See, e.g., § 25-10-201, MCA.
Again, and not surprisingly, nothingin that part of Title 25 providesfor the manner
in which costs must be claimed.

122. Part 5 of Chapter 10, Title 25 of the M ontana Code Annotated is captioned

" Claiming Costs." By itscaption, and by the termsof the statutes contained therein,
Part 5 providesthe means and manner in which costs areto be claimed. Nothing in
those statutes makes a distinction or exception for costs being claimed in different
types of actions. Indeed, as set forth above, § 25-10-501, MCA, mandatesthat a
prevailing party who " claims his costs' must file an itemized memorandum of
claimed costs within five days of the verdict or notice of the court'sdecision. The
language of the statuteis plain and unequivocal in encompassing all claimsfor costs.
Thus, the District Court'simplicit conclusion that costsincurred in a" special
proceeding” need not be claimed within the five-day period required by § 25-10-501,
MCA, isincorrect. Nor could it be otherwise. Carrying the court's determination to
itslogical conclusion, all costs allowed as a matter of course under § 25-10-101,
MCA, to prevailing plaintiffs--and presumably all costs allowed to prevailing
defendants under § 25-10-102, M CA--would be exempt from the § 25-10-501, MCA,
time requirement and the exemptions would swallow the clear five-day requirement
of § 25-10-501, M CA.

123. We hold, therefore, that the District Court correctly concluded that the § 25-10-

501, MCA, five-day requirement for filing a memorandum of costs does not include
memoranda or affidavitsrelating to attor ney fees sought pursuant to § 72-12-206,

file:///C)/Documents¥%20and%20Settings/cul046/Desktop/opinions/99-102_(07-27-99)_Opinion.htm (7 of 12)4/9/2007 10:11:32 AM



No

MCA. Wefurther hold, however, that the District Court erred in concluding that the
§ 25-10-501, MCA, requirement for memoranda of costswas not applicableto the
personal representatives claim for costs. Asaresult, the personal representativesare
not entitled to an award of costs and this case must be remanded for modification of
the judgment to delete costsawarded in error.

124. 2. Did the District Court err in awarding attor ney fees when the fee issue was
not included in the pretrial order?

125. It isundisputed that no request for attorney feeswasincluded in the pretrial
order in thiscase. In the District Court, the Contestantsrelied on a number of
Montana casesin arguing that the absence of an attorney feeissuein the pretrial
order precluded the personal representatives from raising theissue after trial. The
District Court observed that the Contestants wer e correct in asserting that theissue
was not raised in the pretrial order, but concluded that " § 72-12-206 M .C.A. seemsto
providefor attorney fees. .. anyway." The Contestants contend that the court erred.
We disagree.

126. The purposes of pretrial ordersareto” prevent surprise, ssimplify theissues, and
permit the partiesto preparefor trial." Nentwigv. United Industry, Inc. (1992), 256
Mont. 134, 138-39, 845 P.2d 99, 102. Requiring inclusion in the pretrial order of a
request for attorney fees pursuant to § 72-12-206, M CA, which mandates such feesin
the event a party successfully defends the validity of a will, would not further those
purposes. I ndeed, where attorney fees are a straightforward statutory entitlement in
the event a party prevailsin the action, no surprise could result from a posttrial
claim by such a successful party for the statutorily-mandated fees. | n addition,
inclusion in the pretrial order of the subject of attorney fees which become an
entitlement only after the prevailing party has been deter mined at trial could neither
simplify trial issues nor allow for better trial preparation, since no evidence need be
presented on the question and no legal determinations arerequired beforeor during
trial.

127. The Contestantsrely, however, on Simmons Oil Corp. v. Wells Fargo Bank,
1998 MT 129, 289 Mont. 119, 960 P.2d 291, and Naftco Leasing Ltd. v. Finalco, Inc.
(1992), 254 Mont. 89, 835 P.2d 728, in support of their argument that failuretoraise
theissue of attorney feesin the pretrial order waivestheright to recover fees. Those
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cases ar e distinguishable.

128. In Naftco Leasing, the plaintiffs sued to reform certain lease agreements based
on mistake. Naftco Leasing, 254 Mont. at 91, 835 P.2d at 730. Thedistrict court
concluded that the claimswer e barred by the statute of limitations and awar ded
attorney feesto the defendant even though the fee issue was not contained in the
pretrial order. Naftco Leasing, 254 M ont. at 92-93, 835 P.2d at 730-31. On appeal, we
affirmed thedistrict court's deter mination that the statute of limitations barred the
plaintiffs claims, but concluded that the court improperly awarded attor ney feesto
the defendant. Naftco Leasing, 254 Mont. at 93-95, 835 P.2d at 731-32.

129. With regard to fees, we noted that both parties had included attor ney fee claims
in the pleadings, but neither party did soin the pretrial order. The defendant
attempted to rely on Bell v. Richards (1987), 228 M ont. 215, 741 P.2d 788, where we
allowed attorney fees even though the defendants had not mentioned theissuein the
pretrial order. Naftco Leasing, 254 Mont. at 93-94, 835 P.2d at 731. Our holding in
Bell, however, was based on the plaintiffs having claimed theright to feesin the
pretrial order pursuant to contractual language, and on the existence of the
"reciprocal attorney fee" provision in 8§ 28-3-704, MCA. Bell, 228 Mont. at 219, 741
P.2d at 791. We distinguished Bell on several groundsin Naftco Leasing, however,
including that the lease agreements did not include an attor ney fees provision raised
by one of the partiesin the pretrial order. Instead, in Naftco Leasing, the defendant
belatedly attempted to obtain attorney fees solely under the " reciprocal fees' statute
absent any mention in the pretrial order or any ability to recover feesunder the lease
agreementsthemselves. Under those circumstances, we concluded that the
defendant'sfailureto includethe attorney feesissuein the pretrial order waived the
right toraiseit at a later time. Naftco Leasing, 254 Mont. at 95, 835 P.2d at 732.

130. We addressed a similar attorney feesissue in Simmons Qil. There, the defendant
bank had requested attorney feesin its pleadings, but neither party referenced the
issuein thepretrial order. Simmons Oil then requested attor ney fees posttrial,
relying on the bank'srequest for feesin its pleadings, and thedistrict court denied
therequest. Simmons Qil, § 16. On appeal, Simmons Oil relied on the " reciprocal
fees' statutein arguing that attorney fees should be reciprocal and awarded, while
the bank advanced Naftco Leasing as controlling when attorney fees are neither
explicit nor implicit in the pretrial order. We affirmed the district court's denial of
attorney feeswith little discussion, stating only that we" cannot find the District
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Court abused itsdiscretion by denying therequest since it was not contained in the
Pretrial Order, and, thus, not beforethe court." Simmons Qil, § 41 (citations
omitted).

131. The circumstances before usin the present case are dissimilar to those in Naftco
Leasing and Simmons Oil, neither of which involved a stand-alone, statutorily-
mandated awar d of feesto the party prevailing at trial. Here, § 72-12-206, M CA,
entitled the successful defenders against a will contest to attorney fees as a matter of
law. Hence, Naftco Leasing and Simmons Oil areinapplicable here.

132. We conclude that the District Court did not err in concluding that the attorney
fees mandated by § 72-12-206, M CA, wer e available to the personal representatives
notwithstanding their failureto includetheissuein the pretrial order.

133. 3. Arethe costs and attorney fees awarded by the District Court proper and
reasonable?

7134. The Contestants' first assertion of error with regard to the amount of costs and
attorney fees awarded isthat certain of the costs were not authorized by statute or
otherwise. In light of our conclusion above that the personal r epresentatives waived
their right to recover costs by their failureto timely file a bill of costsasrequired by
§ 25-10-501, MCA, we need not addressthisassertion of error.

135. With regard to the amount of attorney fees awar ded, the Contestants concede
that the hourly rates wer e reasonable and that the itemized hours undoubtedly were
put into thetrial and preparation. Their first contention in thisregard isthat the
number of hours submitted was unreasonable primarily because two separate law
firms--atotal of threelawyers--worked on the case for the personal representatives,
resulting in extra billing for some hour s spent on the case.

136. The problem with the Contestants argument that the number of hours
submitted was unreasonableisthat it isnot supported by therecord. Thelead lawyer
for the personal representativestestified at the hearing on the motion for costs and
attorney feesthat she felt additional counsel would be helpful and needed, and hired
an attorney outside her firm who was familiar with the types of mattersinvolved in
the will contest. M oreover, the personal representatives presented an attor ney
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witness experienced in probate matterswho testified that it isnot unusual to
associate other counsel with cases and that, under such circumstances, " ever ybody
chargesfor their time." Thewitnessfurther testified that she had reviewed thetime
submitted for all the attorneysinvolved in the personal representatives case and that
thetime appear ed to bereasonable. The Contestants did not present a witnessto
controvert or disputethistestimony. On thisrecord, we conclude that the attorney
fees awarded by the District Court werereasonable.

137. The Contestants remaining argumentson thisissue arelessthan clear. They
seem to posit that, because the personal representatives had someinterest in the
estate, the personal representatives actionsin defending against the Contestants
challenge to Cubby'swill did not comport with the requirement contained in § 72-3-
606(2), M CA, that personal representativestake steps” reasonably necessary for the
management, protection, and preservation of theestate...." In other words, the
Contestantstheorize that, absent their own interest in the estate, the per sonal

repr esentatives would not have incurred such significant legal feesin defending
against the will contest. Under these circumstances, the

Contestantsurgethat thelegal servicesfor which the attorney feeswereincurred
wer e not reasonable because they werenot " beneficial to the estate" asrequired by
Matter of Estate of Stone (1989), 236 Mont. 1, 4, 768 P.2d 334, 336.

138. The primary problem with the Contestants' argument isthat it ispremised on
the purely speculative theory that the personal representatives defense against the
challenge to Cubby'swill was motivated by their personal interest in the estate,
rather than intended to meet their statutory obligation under § 72-3-606(2), MCA, to
"take all stepsreasonably necessary for the. . . protection, and preservation of the
estate...." Wewill not addressthis speculative theory. Moreover, superimposing 8
72-12-206, M CA, which mandates legal feesto the successful defender against a will
contest, onto § 72-3-606(2), MCA, appearsto reflect a legislative determination that
defending against a will contest constitutes a reasonably necessary step for the
protection of the estate.

139. Finally, the Contestants' reliance on Estate of Stoneisfar from clear. In any
event, however, the case is distinguishable on both the facts and the law. Estate of
Stone involved a personal representative, removed for cause pursuant to a petition by
devisees, including in hisfinal account a disbursement for legal feesfor the lawyer
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hired to defend him against the petition for removal. The disbur sement was claimed
under § 72-3-632, MCA, which entitles a personal representative who defends or
prosecutes any proceeding in good faith to receive from the estate necessary expenses
and disbursements, including reasonable attor ney feesincurred. Estate of Stone, 236
Mont. at 3, 768 P.2d at 335. Those facts are entirely different from the facts before us
in the present case. Furthermore, the statute at issue in Estate of Stoneisnot only not
at issue here, it isof an entirely different nature and scope than § 72-12-206, M CA.
The Estate of Stone statute entitles a personal representative to recover

disbur sements--including r easonable attor ney fees--from the estate upon a showing
that a proceeding was prosecuted or defended in good faith. Section 72-12-206, M CA,
on the other hand, requires an unsuccessful contestant of the validity of a will to pay
attorney feesincurred in successfully defending the will. Given these factual and

legal distinctions between Estate of Stone and the present case, we will not address
that case or the Contestants argument thereunder further.

140. We hold that the District Court did not abuseitsdiscretion with regard to the
award or amount of attorney feesin this case.

7141. Affirmed in part, reversed in part and remanded for modification of the
judgment to delete the costs awar ded to the personal representatives.

IS'KARLA M. GRAY

We concur:

IS/J. A. TURNAGE
ISIW. WILLIAM LEAPHART
IS/ IM REGNIER

/S TERRY N. TRIEWEILER
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