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Justice Karla M. Gray delivered the Opinion of the Court.

11. Robert L. Johnson (Johnson) appeals from the order of the Tenth Judicial
District Court, Fergus County, granting the motion for summary judgment made by
Stephen M. Barrett (Barrett). We affirm.

912. The soleissue on appeal iswhether the District Court erred in granting Barrett's
motion for summary judgment.

BACKGROUND

13. In May of 1989, a vehicle-pedestrian accident resulted in the death of Ruth
Eatinger (Eatinger). Eatinger's estate and survivor s hired Johnson, a licensed
attorney, to probate the estate and pur sue wrongful death and survival claims
against thedriver of the vehiclethat struck Eatinger. The heirs subsequently hired a
different attorney to represent them and sued Johnson for conversion of settlement
proceedsin thetort actions. One of Johnson's defenses was that he had asserted an
attorney'slien against the settlement proceeds. After atrial in August of 1993, the
jury rendered a verdict for the survivorsand awar ded them compensatory and
punitive damages. Johnson appealed.

714. One of the issues Johnson raised on appeal related to ajury instruction not given
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by thetrial court. Noting that the focal point of his defense was an attorney's
retaining lien, he contended that thetrial court erred in instructing thejury on
attorneys charging liens, rather than attorneys retaining liens, notwithstanding the
fact that his counsel had offered only an instruction on attorneys charging liens. We
concluded that Johnson'sfailureto object to theinstruction given barred hisright to
assert error in that regard. In addition, observing that Johnson's counsel stated he
thought the language in theinstruction on charging liens was broad enough to cover
Johnson's defense, we refused to allow Johnson to benefit from an alleged error he
created. We affirmed thetrial court'sjudgment. Eatinger v. Johnson (1994), 269
Mont. 99, 106, 887 P.2d 231, 236.

15. On December 19, 1996, Johnson filed a complaint for legal malpractice against
Barrett, who had represented him in the Eatinger conversion action, alleging Barr ett
was negligent in not submitting an instruction on attorneys' retaining liens and that
his negligenceresulted in the adverse jury verdict. Barrett filed an answer denying
Johnson's allegations and asserting several affirmative defenses, including that
Johnson's action was barred by the applicable statute of limitations.

16. Barrett subsequently filed a combined motion for summary judgment based on
the statute of limitationsand for Rule 11, M .R.Civ.P., sanctions against Johnson for
including frivolous allegations for an improper purposein hiscomplaint. With
regard to the statute of limitations, Barrett contended that Johnson knew of the facts
which formed the basisfor hislegal malpractice claim asearly as August 26, 1993,
thedatethejury rendered itsverdict, but not later than December 9, 1993, when--
after Barrett had provided thejury instructions submitted on Johnson's behalf at
trial--he advised Barrett by letter for the second time to put Barrett's malpractice
insurer on notice. Johnson argued that, while he knew no attorney'sretaining lien
instruction had been given, he did not know of Barrett's act of omission regarding
the attorney'sretaining lien instruction until hereceived atranscript of the

instruction settlement conference on or after December 22, 1993. The partiesfully briefed
the motions and presented oral arguments.

17. The District Court granted Barrett'smotion for summary judgment, concluding
that Johnson was awar e of the facts essential to his cause of action against Barrett as
early as August 26, 1993, but no later than December 9, 1993, and that his complaint--
filed December 19, 1996--was not filed within thethree-year statute of limitations for
legal malpractice actions. Johnson appeals.
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SUMMARY JUDGMENT AND STANDARD OF REVIEW

18. A district court reviews a summary judgment motion under Rule 56(c), M .R.Civ.
P., which requiresthat judgment berendered " if the pleadings, depositions, answers
tointerrogatories, and admissionson file, together with the affidavits, if any, show
that thereisno genuineissue asto any material fact and that the moving party is
entitled to judgment as a matter of law." The party moving for summary judgment
hastheinitial burden of establishing the absence of genuineissues of material fact. If
that burden is met, the burden shiftsto the nonmoving party to raise a genuineissue
of material fact by morethan meredenial or speculation. Stutzman v. Safeco Ins. Co.
of America (1997), 284 Mont. 372, 376, 945 P.2d 32, 34 (citation omitted). All
reasonable inferences which may be drawn from the offered proof must bedrawn in
favor of the party opposing summary judgment. See Schmidt v. Washington
Contractors Group (1998), 290 Mont. 276, 280, 964 P.2d 34, 37 (citation omitted).
Onceadistrict court determinesthat no genuine factual issues exist, it then must
deter mine whether the moving party isentitled to judgment as a matter of law.
Stutzman, 284 Mont. at 376, 945 P.2d at 34 (citation omitted).

19. ThisCourt'sstandard in reviewing a district court'ssummary judgment rulingis
de novo. We usethe same Rule 56, M .R.Civ.P., criteria applied by thedistrict court.
Stutzman, 284 Mont. at 376, 945 P.2d at 34 (citations omitted).

DISCUSSION
110. Did the District Court err in granting Barrett's motion for summary judgment?

111. The statute of limitations applicable to legal malpractice actionsis set forthin §
27-2-206, MCA:

An action against an attorney licensed to practice law in Montana. . . based upon the
person's alleged professional negligent act or for error or omission in the person's practice
must be commenced within 3 years after the plaintiff discoversor through the use of
reasonable diligence should have discovered the act, error, or omission. . . .

(Emphasis added.) When a statute of limitations issue relates to actual discovery, the test

is knowledge of the facts essential to the legal malpractice claim, rather than discovery of
legal theories. Loney v. Dye (1997), 281 Mont. 240, 242, 934 P.2d 169, 170 (citation
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omitted). When the statute of limitations issue involves the time at which the plaintiff,
through the use of reasonable diligence, should have discovered the facts, "[t]hetest is
whether the plaintiff has information of circumstances sufficient to put a reasonable
person on inquiry, or has the opportunity to obtain knowledge from sources open to his or
her investigation." Peschel v. Jones (1988), 232 Mont. 516, 525, 760 P.2d 51, 56 (citations
omitted).

112. In the present case, and drawing all reasonable inferencesin favor of Johnson as
the nonmoving party, the District Court deter mined that Johnson was awar e of the
factsunderlying hislegal malpractice claim no later than December 9, 1993, and that
thethreeyear statute of limitations began to run at that time. Johnson assertserror.

113. Johnson contendsthat he was not awar e of--that is, did not discover--the facts
underlying his claim against Barrett until hereceived the transcript of the
instruction settlement conference on or after December 22, 1993. It was only then,
according to Johnson, that he knew Barrett had not offered an instruction on
attorneys retaining liensand, as a result, became awar e of the facts underlying his
legal malpractice claim. The problem with this contention isthat, carried toits
logical conclusion, Johnson could have delayed ordering the referenced transcript
indefinitely, thereby delaying indefinitely the running of the applicable statute of
limitations.

114. Moreover, on therecord beforeus, it isclear that Johnson had received from
Barrett by December 9, 1993, a copy of theinstructions Barrett offered at trial. At
that point, Johnson was awar e that no attorneys retaining lien instruction had been
submitted on hisbehalf and, indeed, on that date, Johnson wrote his second letter to
Barrett advising Barrett to put hismalpractice carrier on notice. Particularly asan
experienced attorney, it isdisingenuous of Johnson to suggest that he was not awar e,
as of December 9, 1993, of the facts essential to hislegal malpractice claim. See
Loney, 281 Mont. at 242, 934 P.2d at 170.

115. In addition, it isclear that Johnson had infor mation of circumstances sufficient
to put a reasonable person on inquiry regarding an omission by Barrett relating to
instructions when he heard the District Court instruct thejury at the end of thetrial.
See Peschel, 232 Mont. at 525, 760 P.2d at 56. He also had " the opportunity to obtain
knowledge from sour ces open to hisor her investigation” at that time or shortly
thereafter, because the District Court file containing proposed and given
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instructions--a public recor d--was available for hisreview. See Peschel, 232 Mont. at
525, 760 P.2d at 56. On thisrecord, Johnson should have discovered the factsrelating
to Barrett'somission on or immediately after August 26, 1993, through the use of
reasonable diligence.

1116. On thisrecord, Johnson's legal malpractice claim accrued no later than
December 9, 1993. Hefiled his action against Barrett on December 19, 1996.
Applying the three-year statute of limitations set forth in § 27-2-206, MCA, we
conclude that Johnson'slegal malpractice action against Barrett was barred by the
statute of limitations.

9117. Johnson advances two other theoriesunder which he contendsthe District
Court erred in applying the statute of limitations. We addr ess those theories only
briefly.

118. First, relying on Monroev. Harper (1974), 164 Mont. 23, 518 P.2d 788, overruled
in part by Blackburn v. Blue Mountain Women's Clinic (1997), 286 Mont. 60, 75, 951
P.2d 1, 10, Johnson arguesthat the statute of limitations should be tolled because
Barrett fraudulently concealed the factsregarding hisfailureto offer an attorney's
retaining lien instruction. Johnson did not advance thistheory in the District Court,
however, and we do not address either issuesraised for thefirst time on appeal or a
party'schangein legal theory. See Day v. Payne (1996), 280 M ont. 273, 276, 929 P.2d
864, 866 (citation omitted).

119. Johnson also advances a continuing tort theory under which he arguesthat
actions of an alleged agent of Barrett subsequent to trial involving this Court's
Commission on Practicetolled the statute of limitations until the date of the last
injury from those actions. Johnson did not expressly plead a continuing tort in his
complaint against Barrett, however; he alleged only that certain posttrial actions of
an agent of Barrett " aggravated" his damages.

120. M oreover, Johnson's continuing tort theory isbased on the allegation that his
damages continued--and increased--for alengthy period of time after the
unfavorablejury verdict in Eatinger and, under such circumstances, the statute of
limitations does not begin to run until the date of thelast injury or damage. The
plain language of § 27-2-206, M CA, however, requiresthat a legal malpractice action
be commenced within three years after the plaintiff discoversor should have
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discovered the allegedly negligent " act, error, or omission" at issue. That language
does not permit an overlay of the continuing damage or injury theory advanced by
Johnson here.

121. We conclude that the District Court did not err in granting Barrett's motion for
summary judgment on the basisthat Johnson's legal malpractice action was barred
by the statute of limitations set forth in § 27-2-206, M CA.

122. Affirmed.

IS'KARLA M. GRAY

We concur:

IS/ J. A. TURNAGE
IS/ JAMES C. NELSON
IS/ JIM REGNIER

/S TERRY N. TRIEWEILER
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