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Clerk
Justice William E. Hunt, Sr. delivered the Opinion of the Court.

91.Pursuant to Section |, Paragraph 3(c), Montana Supreme Court 1996 | nter nal
Operating Rules, the following decision shall not be cited as precedent but shall be
filed as a public document with the Clerk of the Supreme Court and shall be
reported by casetitle, Supreme Court cause number and result to the State Reporter
Publishing Company and to West Group in the quarterly table of noncitable cases
issued by this Court.

12.Appellant Charles D. Blue appeals from the Findings of Fact, Conclusions of Law
and Final Judgment of the Fourth Judicial District Court, Missoula County, dividing
property between Appellant and Respondent, Nancy L. Miles and assessing
Appellant attorney’sfeesand costs. We affirm in part and reversein part.

13.Appellant raisesten issues and ar gues eight of them on appeal. Appellant asksthis
Court toreversetheDistrict Court on the groundsthat its Findings of Fact are not
supported by substantial evidence, and its Conclusions of Law areincorrect.
14.Werestate theissues as follows:

|. Was there substantial evidence to support the District Court’ s Findings of Fact?

I1. Did the District Court err in assessing Appellant attorney’ s fees and excess costs?

[11. Did the District Court err in making the existing temporary order of protection
between the parties permanent?

FACTUAL AND PROCEDURAL HISTORY

15.Appellant and Respondent carried on arelationship over a period of
approximately three years. At the beginning of the relationship, Appellant lived on
ranch property located on Harper’s Bridge Road in Missoula, M ontana, where he
had lived for approximately 25 years. Appellant also conducted ranching oper ations
and oper ated two businesses on the property.
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716.Appellant recelves social security benefitsas a result of a broken leg in 1993 which
eventually led to the amputation of hisfoot in 1997. The medical billsarising out of
Appellant’s medical condition resulted in hisincurring a large amount of debt.

17.During the parties relationship, Appellant transferred the title of two mobile
hometrailers, a 1972 Ford pickup which had been converted into a welding truck, a
1976 horsetrailer, a 1979 Chevrolet van, a 1978 Hammond boat and 1978 boat
trailer to Respondent. Appellant owned all itemstransferred to Respondent prior to
their relationship. Titleto theranch property where Appellant haslived is held by
his brother, son, and daughter.

918.For a period of approximately a year-and-a-half near the beginning of their
relationship, Respondent and Appellant lived together in a housein Missoula owned
by Respondent. They later decided to purchase atriple-wide Marlettetrailer in order
to live on the ranch property. Because Appellant’s credit was poor, Respondent
purchased the Marlettetrailer on an installment contract financed by Green Tree
Financial Services Corporation (Green Tree). Appellant traded in his 1976
Broadmoretrailer asa $10,000 down payment and Respondent paid a $1,000 cash
down payment on the new Marlettetrailer. Respondent held thetitle solely in her
name and was the sole obligee on the Green Tree contract.

719.Appellant made two payments and Respondent made six payments on the
Marlettetrailer. Green Treethen repossessed the Marlettetrailer dueto
nonpayment.

110.The District Court awarded Respondent owner ship of the two rental mobile
homes, the 1972 Ford pickup and welding equipment, the 1979 Chevrolet van, the
1978 boat and boat trailer, the horsetrailer, and four horses. The District Court
ordered Appellant to pay Respondent atotal rent payment he has collected since
May 19, 1997, and to pay Respondent’sreasonable attor ney’s fees, excess costs, and
expensesincurred asaresult of hisvexatious actionsin this matter.

STANDARD OF REVIEW
111.Wereview adistrict court'sfindings of fact to deter mine whether they are

clearly erroneous. State v. Wooster, 1999 MT 22, 1 2, 293 Mont. 195, § 2, 974 P.2d
640, 1 2 (citing I nterstate Production Credit v. DeSaye (1991), 250 M ont. 320, 323, 820
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P.2d 1285, 1287). Wereview a district court's conclusions of law to determine
whether theinterpretation iscorrect. Cenex Pipeline L.L.C. v. Fly Creek Angus, Inc.,
1998 M T 334, 1 22, 292 Mont. 300, 1 22, 971 P.2d 781, 1 22 (citing Carbon County v.
Union Reserve Coal Co. (1995), 271 Mont. 459, 469, 898 P.2d 680, 686).

DISCUSSION

112.The bases of Appellant’sargumentsin thisappeal are essentially the same; that
the District Court failed to make findings which adequately addr ess the factual
disputesin this case and that the District Court’s Conclusions of L aw are not
supported by therecord.

113.This Court has adopted a three-part test to determine whether a district court's
finding of fact isclearly erroneous. " A finding of fact isclearly erroneousif it is not
supported by substantial evidence, if thedistrict court misapprehended the effect of
the evidence, or if, after reviewing therecord, this Court isleft with a definite and
firm conviction that a mistake has been made." Matter of Estate of Hunsaker, 1998
Mont. 279, 1 26, 291 Mont. 412, 1 26, 968 P.2d 281, | 26 (citing DeSaye, 250 M ont. at
323, 820 P.2d at 1287).

|. Isthere substantial evidence to support the District Court’s Findings of Fact?

114.The District Court found that Appellant had gifted certain property to
Respondent and ther efor e she should now be allowed to retain ownership of it. The
Court based itsfinding on the following facts; 1) Appellant transferred his property
to Respondent with no evidence other than histestimony which indicated
Respondent would return it. Respondent paid to have thetitlestransferred into her
name and testified that there was no agreement that she would return the property;
2) although Appellant testified that he had given certain horsesto a third party in
order to secure a debt, the District Court found that such testimony was not credible
and that Appellant had instead gifted the hor sesto Respondent and her children.

115.When deter mining whether substantial evidence exists, this Court viewsthe
evidencein the light most favorableto the prevailing party. Rocky Mtn. v. Pierce
Flooring (1997), 286 Mont 282, 295, 951 P.2d 1326, 1334.

116.Appellant arguesthe parties agreed Respondent would transfer the property
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back to him upon hisrequest. Respondent claimstherewas no such agreement. It is

the duty of thetrial judge to resolve conflicting evidence and hisfindingswill not be

disturbed on appeal wherethey are based on substantial though conflicting evidence,
unlessthereisa clear preponderance of evidence against such findings. See Perusich

v. Meier (1987), 229 Mont. 458, 462, 747 P.2d 857, 859.

117.Upon reviewing therecord and transcript, we are convinced that the District
Court carefully considered the evidence beforeit in order to cometoitsdecisionin a
factually complex case. We conclude that the facts above provide substantial
evidenceto support the District Court’sfinding that Appellant gifted histitled
property to Respondent. Appellant, who attempted to avoid his creditor s by
transferring title of his property to Respondent, without any written agreement of its
return, may not now lay claim to the gifted property.

118.1n addition to itsfindingsthat Appellant had gifted Respondent the titled
property, the Court found that Respondent should be allowed to keep certain hor ses
Appellant had gifted to her. Appellant arguesthe Court’sfinding was clearly
erroneous, particularly regarding a certain horse, " Britches." Respondent stated in
her Responseto Motion for Temporary Restraining Order that she had removed
three horsesfrom the ranch property. At that time, she made no mention of the
horse, " Britches." In wasnot until trial that her daughter, Brandy, testified
"Britches' wasgiven to her by Appellant. We conclude that the District Court’s
finding that allows Appellant to keep the horse known as" Britches', is not
supported by substantial evidence and isthereforeclearly erroneous. Wereversethe
District Court to the extent it awar ded Respondent possession of the hor se,

" Britches."

119.The District Court’s Judgment awar ded Respondent owner ship of " all real and
personal property currently in her possession." At trial, Appellant introduced a list
of hispersonal property which was missing from the ranch property. Thisproperty
included a television and entertainment center, which he testified that he had bought
with cash. The District Court made no finding that Appellant’stestimony on this
particular issue was not credible. When questioned on theissue of Appellant’s
personal property, Respondent testified that she waswilling to return any of
Appellant’s personal property in her possession. Despite this evidence that
Respondent retained possession of some of Appellant’s personal property, the
District Court failed to make any findings of fact on thisissue.
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120.1n light of Appéellant’s uncontroverted testimony regarding his owner ship of the
television and entertainment center together with Respondent’stestimony that she
was willing to return any of Respondent’s personal property in her possession, the
District Court’sorder granting Respondent " all... personal property currently in her
possession” , was an abuse of discretion. Wereversethe District Court’saward of the
entertainment center and 27" Sharp television set to Respondent, based on
Appellant’ s uncontroverted testimony that they belong to him.

121.1n addition to dividing property between Appellant and Respondent, the District
Court found that Appellant should make payments on the Green Tree contract and
pay Respondent the money he had obtained from therental of thetwo trailers. The
Court based itsfinding on Appellant’ staking money from the rental of the two
trailersfor hispersonal use, even though he had previoudly gifted thetrailersto
Respondent, and despitethe District Court’s order to use the money to pay on the
Green Tree contract. The Court additionally found that Appellant’srefusal to make
payments on the Green Tree contract resulted in the Marlettetrailer being
repossessed.

122.Appellant arguesthat because he was not listed as an obligee on the contract, he
should not berequired to make paymentsto Green Tree. The Court based itsfinding
that Appellant should make payments on the contract upon the testimony of the
parties. Respondent testified that Appellant had promised to contribute theincome
from therental trailersfor paymentson the Marlette Trailer because she could not
afford to make the payments on her homein Missoula and on the Marlettetrailer
simultaneoudly. Appellant admitted he had collected money from therental trailers,
but had not applied the money to the Green Tree contract. Appellant also testified
that hewas unawarethe District Court had previously ordered him to make
payments on the contract.

123.The District Court found that Appellant’stestimony regarding hislack of
knowledge of the Court’s order that he make payments on the Green Tree contract
was not credible given the clarity and the frequency of the Court’sdirection to him.

" The credibility and weight of witnessesis not for this Court to determine. Thisisa
primary function of atrial judge sitting without a jury; it is of special consequence
wherethe evidence is conflicting." Cameron v. Cameron (1978), 179 Mont. 219, 227,
587 P.2d 939, 944. See Guardianship of Mowrer, 1999 MT 73, 979 P.2d 156, 56 St.Rep.
300.
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7124.Upon review of therecord, we conclude that the District Court’sfindingsthat
Appellant should pay on the Green Tree contract and pay Respondent back rental
money he hasreceived on thetwo trailers are supported by substantial evidence.

I1. Did the District Court err in awarding Respondent her reasonable attorney’s fees,
excess costs, and expenses incurred as a result of Appellant’s actions?

125.The District Court found that many of Appellant’sactionswere" calculated to
multiply the proceedingsin this case unreasonably and vexatioudly." Although the
District Court’sorder does not indicate the statutory basisfor itsdecision, we
conclude that the Court awar ded Respondent her reasonable attorney’s fees, excess
costs, and expenses pursuant to 8 37-61-421, MCA. The statute providesthat " [a]n
attorney or party to any court proceeding who, in the determination of the court,
multipliesthe proceedingsin any case unreasonably and vexatiously may be required
by the court to satisfy personally the excess costs, expenses, and attor ney fees
reasonably incurred because of such conduct." Section 37-61-421, M CA (emphasis
added).

126.The District Court based its conclusion that Appellant should pay Respondent’s
attorney’sfees, excess costs and expenses on the following facts; 1) Appellant’s
failureto comply with the Court’sorder that he pay on the Green Tree contract; 2)
Appellant’sfailureto follow the Court’s order that henot livein the Marlettetrailer;
and 3) Appellant’sfailureto obey the Court’s order that he pay to Respondent’s
attorney the sum of $504.04 prior to hismovinginto the Marlettetrailer in
December, 1997. Appellant arguesthe District Court erred in awar ding Respondent
her attorney’sfeesand claimstherecord is sufficient to show the District Court’s
award of attorney’sfeesunder § 37-61-421, MCA, iscompletely inappropriate.

127.We have upheld atrial court’saward of attorney’sfeesand costs when a party
disregarded a court’s order and his conduct was unreasonable and vexatious. In re
Marriage of Rager (1994), 263 Mont. 361, 366, 868 P.2d 625, 628. In Rager, a
dissolution action, the court scheduled thetrial date several monthsin advance. After
the court denied the husband’s motion to continue thetrial date, the husband failed
to appear at thetime scheduled for trial. He also failed to provide the court and
opposing party with discovery responses. While the court’sfindings and conclusions
did not indicate the basis for awarding attorney’s fees, we concluded therethat it
could haverelied on § 37-61-421, MCA, to support itsaward dueto the husband’s
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conduct which multiplied thelitigation in that case. Rager, 263 M ont. at 366, 828
P.2d at 628.

128.This Court’sfunction isnot to substituteitsjudgment for thetrier of fact. See
Cenex Pipeling, § 31, DeSaye, 250 Mont. at 324, 820 P.2d at 1287. Thelanguage of §
37-61-421, MCA, clearly leaves the awarding of attorney’sfees and excess coststo the
district court’sdiscretion. Appellant’sfailureto follow the Court’sorders has
prolonged the outcome and raised the cost of thisaction whileincreasing
Respondent’sdebt. The District Court’s Order comes as close as possible to making
the Respondent whole after she hasrefinanced her home and incurred alarge
amount of debt based on Appellant’s assurance that he would aid her in making the
payments on the Green Tree contract. Given the foregoing, we cannot conclude that
the District Court abused itsdiscretion in ordering Appellant to pay Respondent’s
reasonable attorney’s fees, excess costs and expensesincurred asaresult of
Appellant’ s unreasonable and vexatious actionsin thismatter between these parties.

129.However, the District Court failed to make any findings of fact to support its
conclusion of law awar ding Respondent " additional costs which may beincurred in
her case against Lever Brothers." Although it isunclear from therecord, it appears
the Lever Brotherssuit isa personal injury action currently pending for an injury
received by Respondent at her workplace. The transcript does not show what, if any,
connection the Lever Brotherssuit hasto theinstant proceeding between the parties.
Asaresult, the District Court’saward to Respondent of additional costsin her case
against Lever Brotherswas an abuse of discretion. Wereversethe District Court’s
award on thisissue.

[11. Did the District Court err in making the existing temporary order of protection
between the parties permanent?

130.In its Conclusions of L aw, the District Court found there was a preponderance of
the evidence to make per manent an existing temporary order of protection, which
arose from Appellant’s physical attack on Respondent and her 13-year old son. We
review the District Court’s conclusions of law to deter mine whether the

inter pretation is correct. Cenex Pipeline § 22. Section 40-15-204, M CA, provides;

[t]he court may, on the basis of the respondent’s history of violence, the severity of
the offense at issue, and the evidence presented at the hearing, determine that to
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avoid further injury or harm, the petitioner needs permanent protection. The court
may order that the order of protection remain in effect permanently.

Section 40-15-204, MCA.
131.As Appellant statesin hisbrief;

there is no question that the parties to this lawsuit went through a tumultuous
separation. Likewise, there is no question that on May 19, 1997, the parties were
involved in a domestic incident that involved an inappropriate level of violence.

132.Appellant arguesthe District Court failed to make any specific findings about
any future danger posed by Appellant to Respondent, but rather " simply found that
Appellant had assaulted Respondent and her son on May 19, 1997." The decision to
make per manent the temporary order of protection isfor the District Court to
determine and we will not overturn it absent an abuse of discretion. Appellant raises
no evidence showing the District Court’sdecision issuch an abuse.

133.In light of the foregoing, we hold that with the exception of the horse known as

" Britches," thetelevision and entertainment center, and the award of excess coststo
Respondent in her action against Lever Brothers, the District Court’s Findings of
Fact are not clearly erroneous and its Conclusions of Law are correct. The
remainder of the District Court’saward waswithin itsdiscretion in granting relief to
Respondent.

134Theremainder of theissues Appellant raisesrelate to whether the District
Court’sFindings of Fact are supported by substantial evidence and whether the
District Court’s Conclusions of Law are correct. Consistent with our above holding,
we need not address piecemeal each issue Appellant raises on appeal.
135.Affirmed in part and reversed in part.

/SIWILLIAM E. HUNT, SR.

We Concur:

IS/ J. A. TURNAGE
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IS/ JAMES C. NELSON

/S TERRY N. TRIEWEILER

IS'KARLA M. GRAY
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