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Chief Justice KarlaM. Gray delivered the Opinion of the Court.

11 Barry Alonzo Heath appeals from the judgment and sentence entered by the Eighth
Judicial District Court, Cascade County, on a jury verdict convicting him of the felony
offenses of sexual intercourse without consent and witness tampering. We affirm in part,
reverse in part and remand for resentencing.
12 Heath raises the following issues on appeal:
13 1 Did the District Court abuse its discretion in denying Heath’s challenges to
two prospective jurors for cause?
14 2. Did the District Court err in sentencing Heath on the conviction for sexual
Intercourse without consent?

BACKGROUND
15  The State of Montana charged Heath by information with committing the felony
offense of sexual intercourse without consent and, in a later information ultimately
consolidated with the first, with committing the felony offense of witness tampering. It
alleged Heath raped his housemate, a woman with whom he had once been romantically
involved, and wrote the woman letters from jail while the first charge was pending. The
District Court scheduled ajury trial.
16  Duringvoirdire, theDistrict Court denied Heath’ schallengesfor causeregarding two
prospective jurors, and Heath used two of his six peremptory challenges to remove them.
The case proceeded to trial and the jury convicted Heath of both charges. The District Court

entered judgment and sentenced Heath. Heath appeals.



STANDARDS OF REVIEW

17 Inreviewing atrial court’ sdenial of achallengefor cause, we determine whether the
trial court abused itsdiscretion. Satev. Falls Down, 2003 MT 300, 117, 318 Mont. 219,
117, 79 P.3d 797, § 17 (citation omitted). In the context of challenges for cause, a court
abusesitsdiscretionif it failsto excuse a prospective juror whose actual biasis discovered
during voir dire. Statev. Freshment, 2002 MT 61, 112, 309 Mont. 154, {12, 43 P.3d 968,
1112 (citations omitted). Structural error requiring automatic reversal occurs when adistrict
court abusesits discretion in denying a defendant’ s challenge for cause, the defendant uses
aperemptory challengeto removethe disputed prospectivejuror, and the defendant exhausts
al peremptory challenges. Freshment, § 14 (citation omitted).

18  Wereview acriminal sentencefor legality only; that is, whether the sentenceiswithin
statutory parameters. A trial court’s statutory interpretation is a question of law, which we
review to determine whether it is correct. Satev. Kern, 2003 MT 77, Y 46, 315 Mont. 22,
146, 67 P.3d 272, 1 46 (citations omitted).

DISCUSSION

19 1 Did theDistrict Court abuseitsdiscretion in denying Heath’s challenges
to two prospective jurorsfor cause?

110 Thebasesfor challenging potential jurorsfor causein Montana are set forth in § 46-
16-115(2), MCA. One specified basisisthat ajuror has “a state of mind in referenceto the
case or to either of the parties that would prevent the juror from acting with entire

impartiality and without prejudice to the substantial rights of either party.” Section 46-16-



115(2)(j), MCA. If voir dire examination raises a serious question about a prospective
juror’s ability to be fair and impartial, dismissal for cause is favored. Freshment, T 11
(citation omitted).
111  In a case concerning the right of the press and public to attend individual voir dire
examinations, we stated generaly:
It is only where [prospective jurors] form fixed opinions on the guilt or
innocence of the defendant which they would not be able to lay aside and
render a verdict based solely on the evidence presented in court that they
become disqualified asjurors.
Great Falls Tribune v. District Court (1980), 186 Mont. 433, 439-40, 608 P.2d 116, 120
(citationsomitted). While Great FallsTribunedid not directly address challengesfor cause,
we have repeated this rule in numerous subsequent cases involving challenges for cause
without clarifying how it mesheswith the “ state of mind” basisfor challenges for cause set
forthin § 46-16-115(2)(j), MCA.
12 InSatev. DeVore, 1998 M T 340, 114, 21, 292 Mont. 325, 1114, 21, 972 P.2d 816,
11 14, 21, overruled on other grounds, Sate v. Good, 2002 MT 59, 163, 309 Mont. 113, |
63, 43 P.3d 948, 1 63, we set forth both the statutory “state of mind” rule and the “fixed
opinion” rule. With regard to the latter, we rejected the State’ s argument that our review
of rulings on challenges for cause “is limited only to whether the juror has stated a specific
belief that the defendant isquilty ascharged.” DeVore, 122. We concluded the prospective

jurors at issue demonstrated “another form of bias’ by stating beliefs that people charged

with criminal offenses must be“guilty of something” and by having difficulty understanding



and applying the presumption of innocence. DeVore, §24. We did not expressly state that
the prospective jurors bias met the statutory “ state of mind” criterion, but that was clearly
the essence of our conclusion.

113 In Good, § 42, we applied only 8§ 46-16-115(2)(j), MCA, which-as set forth
above—focuses on whether prospective jurors have a “state of mind” which would prevent
them from acting with entire impartiality and without prejudice to either party’ s substantial
rights. We concluded the prospective jurors at issue did not state “an unequivocal opinion
that [the defendant] was guilty as charged,” but did express “aform of bias based on their
belief that ayoung sexual abusevictimwould not lie.” Good, 153. We ultimately held that
the denials of the challenges for cause required automatic reversal. Good, 1 66.

114  InFreshment, we quoted the statutory “ state of mind” basisfor achallenge for cause
and also reiterated the “fixed opinion” rule. Freshment, 1 11-12 (citations omitted). We
did not apply the “fixed opinion” rule, however. Instead, we determined that prospective
jurors “stated an actua bias directly related to an issue critical to the outcome of the
case”—namely, whether the defendant could have areasonable belief that an alleged victim
of sexual intercourse without consent was 16 or older—and reversed. Freshment, 9 16, 19.
115 In Falls Down, we set forth both the statutory “state of mind” rule and the “fixed
opinion” rulein the course of affirming adistrict court’sdenial of four challengesfor cause.
Falls Down, § 22-23. There, three prospective jurors expressed initial opinions of guilt
based on what they had seen in the media, and one juror indicated he was not certain how

he would feel if the defendant did not take the stand. Falls Down, ] 25-26, 28, 31, 33.



After brief questioning by the trial court and counsel, the prospective jurors stated some
variant of their ability to base their decision on the evidence, apply the presumption of
innocence, and set aside any personal opinions. Falls Down, 11125, 28, 31, 33. Astoeach
juror, we concluded no fixed opinion had been established. Falls Down, 1127, 30, 32, 35.
We ultimately determined the prospective jurors demonstrated they could be fair and
impartial. Falls Down, 1 36.

116  Fromthisabbreviated review of our recent decisions addressing challengesfor cause,
it appears that the “fixed opinion of guilt” rule is oft-repeated but seldom applied, and
clarification is necessary. As we observed in DeVore, our prior cases addressing juror
impartiality did not necessarily involve jurors who had stated a fixed opinion regarding the
defendant’ s guilt; rather, “circumstantial evidence of bias was apparent in relation to the
particular circumstances of the defendant’s case.” DeVore, I 23 (citations omitted).
Therefore, we conclude that the “fixed opinion of guilt” ruleisbut one argument which can
be asserted under the statutory “state of mind” basisfor a challenge for cause. We further
conclude that challenges for cause asserted under 8§ 46-16-115(2)(j), MCA, must be
determined pursuant to both the statutory language and the totality of the circumstances
presented. With that clarification in mind, we turn to the District Court’ sdenial of Heath’'s

two challenges for cause.

Prospective Juror Carmen Caldwell



117  Prospective juror Carmen Caldwell stated she had volunteered as a rape survivor
advocate in college and her ex-boyfriend had stalked her. Heath argues that direct and
circumstantial evidence reveals Caldwell was biased.

118 Heathfirst contendsthat Caldwell’ sstatementsconstituted direct evidenceof her bias.
He correctly, but selectively, quotes portions of Caldwell’s exchanges with counsel. We
review thetotality of her responses to determine whether they raised a serious question that
she could not be fair and impartial. See Freshment, 1 11.

119 Prosecutor John Parker asked if any panelists could not agree to afford Heath the
presumption of innocence, and no panelist responded. He asked Caldwell what type of
information she would examine to make an important decision, and she stated she would
“look at the factsfirst.” Later, Parker asked the panelists whether they or their friends had

been crime victims, and Caldwell responded:

Caldwell: Yes. I’ve known someone. And | myself have been avictim,
and | wouldn’'t have aproblem with that. It wouldn’t affect my
judgment.

Parker: You'rewilling and able to set it aside, in other words?

Caldwell:  Right.
Parker then inquired about what evidence Caldwell would expect in a sexual intercourse
without consent trial, and she stated, “[w]ell, hopefully you've gotten enough physical
evidence with the rape kit and thingslikethat. But you would aso look at the credibility of
thewitnessesinvolved.” Parker ended hisinitial questioning by asking the panelistsif they

would commit to giving afair trial, and no one indicated he or she would not.



120 Defense counsel Steven Hudspeth followed up on Caldwell’ s statement that she had
been acrime victim:

Hudspeth: | just need to know if—for example, Miss Caldwell, was that a
property crime?

Cadwell:  Yes,
Hudspeth:  Okay. So that isn’'t going to make a difference on this case?
Caldwell:  No.

121  Hudspeth then asked if any prospective juror had worked in a program similar to a
victim witness assistance program, and Caldwell responded that she had volunteered as a
rape survivor advocate in college and described her functions as a volunteer. Heath
highlights the following subsequent exchange:

Hudspeth: Do you think you should be on this case as a potential juror? |
mean, let me phrase it a different way. 1’'m not trying to
confuse you. But if you were the one charged with what he's
charged with sitting there, and the objective isto get 12 people
that have no biases one way or the other, would you want
somebody with your prior experience sitting in potentia
judgment of you on this particular type charge?

Caldwell: | feel that | could be-l could put my prejudices aside. But if |
were in that situation, | probably wouldn’t want somebody on
the jury that had my experience.

Hudspeth: So how do you reconcile the two that you could put—you
personally can put your prejudices aside—ot saying you have
any—but you would feel uncomfortable if you had somebody,
you could see—

Caldwell: 1 can see his point.

Hudspeth:  You and | have a meeting of the minds why I’'m asking these
guestions?

Caldwell: 1 do. | would think you would make that decision.

922  Hudspeth’s voir dire continued:



Hudspeth: | don’t get to make that decision. [ The judge] gets to make the
decision. So you can help me out or not if you want. Anything
else that the court should know?

Caldwell: 1 should probably also clarify the property crime that we
discussed was a stalking incident that became a property crime.
So that might be helpful in your—

Hudspeth:  Somebody was stalking you?

Cadwell:  Correct.

Heath points to later statements during the same colloquy:

Hudspeth:  And there may be some testimony come up in this case that
something like that may or may not have gone on in the same
situation. Do you feel that you should be on this particular
case? I’m not saying you're a bad person, you' re a bad juror.
You can seewhy |I'm—

Cadwell: 1 do.

Hudspeth:  Only you can make that decision asto whether you feel you can
be fair and impartial to my client.

Caldwell: | fed | probably shouldn’t be on this particular case.

Hudspeth:  Why isthat?

Caldwell:  Just because of the previous experience that I’ ve had and also
the experience with rape survivors.

123 At thispoint, Hudspeth challenged Caldwell for cause, and the State asked follow-up

guestions:

Parker: ... Miss Caldwell, in your experience do you find that many
people know someone who has been the victim of a sexual
offense?

Caldwell:  Yes,

Parker: But just because one of us may know people that have been
victimized, that doesn’t mean that Mr. Heath is guilty, doesit?

Caldwell:  No.

Parker: Does that mean he doesn’t have aright to afair trial?

Caldwell:  Not at all. He hasaright to that trial.

Parker: Suppose that you were—and | think I’ ve asked you this already,

but I'll ask you again. Suppose that you were charged with a



124

Caldwell:
Parker:

Caldwell:
Parker:
Caldwell:
Parker:
Caldwell:

crime. Would you want to be entitled to have atrial of your
own?

Yes.

Would you want the State of Montanato be required to prove
that offense beyond a reasonable doubt?

Yes.

Don't you agree that Mr. Heath deserves that right?

Yes, | do.

Because he isinnocent until proven guilty?

Yes.

Hudspeth then continued his questioning:

Hudspeth:

Caldwell:
Hudspeth:

Caldwell:
Hudspeth:
Caldwell:

Hudspeth:

Caldwell:
Hudspeth:

Caldwell:

Hudspeth:

Isn't part of my client’sright to afair trial afair and impartial
jury?

Yes.

And | take it you're of the opinion that it's probably better if
somebody else was sitting in your place being on the jury that
might not have the same life experiencesand may haveachance
to be more fair and impartial because they don’t have your
background and experience?

Possibly.

As far as you know, [other prospective jurors] might have
backgrounds and experiences that don’t include the [advocacy
work] you did at the university and somebody stalking you;
isn’'t that right?

Correct.

That’s why you feel you agree with me that maybe you' re not
the best juror for this particul ar case because of the charges and
because of who you are; is that right?

Yes.

Even though you want to be fair and impartial, you' ve volun-
teered to me and to this court that there is a possibility, maybe
even a likelihood, that it’s difficult to get those things out of
your head, so to speak; isthat right?

| think those life experiences stay with you even when you try
and set things aside.

Very difficult then, wouldn’t it be? And we can’'t predict if
you're on this jury what you're going to be thinking about
during this tria or if you go into the jury room to deliberate

10



what you might be thinking about as opposed to just the facts of
this case; isn't that right?
Caldwell:  Wéll, I would just look at the facts of the case. But | alsowould

like you to be aware of my previous experience.
At this point, Hudspeth renewed the challenge for cause. The District Court briefly
guestioned Caldwell, as set forth below, and ultimately denied the challenge.
125 We recently held a district court did not abuse its discretion when it denied four
challenges for cause, in part because “only after . . . manipulation of the potential jurors
initial responses did their responses become unclear and seemingly biased.” Falls Down,
1920-21. Suchisthecase here. Caldwell initially stated she would “look at the facts,” her
familiarity with crime victims and experience as a crime victim “wouldn’t affect [her]
judgment,” and she could set aside her experiences. In response to Hudspeth’s questions,
Caldwell characterized the crimetowhich shereferred asaproperty crimeand affirmed that
her experience would not make a difference in Heath’strial. She expressed reservations
about sitting on the jury only after Hudspeth asked Caldwell to place herself in Heath’s
position, informed her that her stalking experience could be similar to Heath’ scase, and told
her that she could “help [him] out or not.” She agreed that another juror “possibly” could
be “more fair and impartial,” that if she were Heath she might not want herself as ajuror,
and that “maybe” she was not the “best juror” for thiscase. At no timedid she state shewas

unwilling or unable to consider the case objectively and fairly. Heath also failsto cite any

authority for hisimplicit argument that aprospectivejuror’ sstatement that adefendant might

11



not want her or him onthejury constitutesactual biasor an inappropriate state of mind under
§ 46-16-115(2)(j), MCA.

126 Relying on Freshment, Heath also argues the prosecution improperly rehabilitated
Caldwell with follow-up questions. “Coaxed recantations in which jurors state they will
merely follow the law, whether prompted by thetrial court, the prosecution, or the defense,
do not cure or erase a clearly stated bias which demonstrates actual prejudice against the
substantial rights of a party.” Freshment, § 18. We have frequently observed that most
people will agreeto follow the law in the face of repeated questioning in a courtroom, and
we have advised judges and lawyersto refrain from engaging in such repeated questioning.
See, e.g., Freshment, §17; Good, 154. In determining whether improper rehabilitation has
occurred, we focus on whether a juror’s “spontaneous, and thus most reliable and honest,
responses’ raised a serious question about his or her ability to be fair and impartial. See,
e.g., DeVore, 1 28; Good, 11 54-55.

927  Asdiscussed above, Caldwell’sinitial and spontaneous statements did not raise a
serious question of bias; in addition, any arguable bias appeared only after defense counsel
manipulated Caldwell’ s statements. Moreover, Caldwell’s responses to the prosecutor’s
follow-up questions simply revealed her familiarity with sex crime victims was not unique
and affirmed her belief in the core principles necessary to an impartial jury and afair trial.
We conclude the State’ s follow-up questions did not constitute improper rehabilitation.
128 Heath also contends the District Court “took over” the alleged rehabilitation,

advancing DeVore and Good asauthority. In DeVore, we concluded adistrict court “ shifted

12



the focus’ from prospective jurors expressed inability to presume innocence, and coaxed
recantations by asking whether they could follow the law and court instructions. DeVore,
1120, 27-28. In Good, we determined adistrict court improperly rehabilitated a prospective
juror by askingwhether she“quarrel[ed] with [hig] littlecivicsspeech,” after sheconsistently

stated shewould havetrouble believing ateenager lied about sexual abuse. Good, 148, 55.

129 Again, Caldwell’ sstatementsdid not appear biased until defense counsel manipulated
them. Moreover, the court focused on discerning whether Caldwell’ sresponsesto Hudspeth
were from her own perspective or Heath's:

The Court: Miss Caldwell, when you answer the questions, areyou
answering them from Mr. Hudspeth’'s position or from your
position as a prospective juror? In other words, are you
agreeing with him that if you were Mr. Hudspeth, you would
probably like to have someone else?

Caldwell:  Correct. | do not feel | would be prejudiced in this particular
case. But | can understand his reasoning for wanting somebody
else that doesn’t have those experiences on the jury.

The Court:  What do you mean by that? Do you mean that because of your
rape counseling experience that you're automatically preu-
diced?

Cadwell:  No. But | would assume that—| have worked mostly with
survivors and victims of rape. So | would feel he would
probably not want me on this particular jury.

The Court: Can you put aside everything that you know, that you have
learned from your education and from your volunteer work, can
you put that aside and base your judgment solely on the
testimony and evidence presented in this courtroom?

Caldwell:  Yes,
The Court:  And follow the law as given to you by the court?
Caldwell:  Yes,

13



This questioning was not an attempt by the District Court to shift the focusfrom Caldwell’s
beliefs or to cause her to recant her initial statements. The District Court merely attempted
to clarify—after Hudspeth's questions—whether Caldwell was actually biased or simply
agreeing that Heath may have preferred not to have her on the jury. Cf. Good, { 48,
DeVore, 120. We conclude the District Court did not improperly rehabilitate Caldwell.
130 Heath next argues that circumstantial evidence—Caldwell’s experiences as a rape
survivor advocate and stalking victim—"supported” or “confirmed” her alleged statements
of bias. He relies on the following language from United Sates v. Allsup (9th Cir. 1977),
566 F.2d 68, 71, which this Court quoted in State v. Chastain (1997), 285 Mont. 61, 64, 947
P.2d 57, 59-60, overruled on other grounds by Sate v. Herrman, 2003 MT 149, 1 33, 316
Mont. 198, 1 33, 70 P.3d 738, 1 33:

Bias can be revealed by ajuror’s express admission of that fact, but, more

frequently, jurors are reluctant to admit actual bias, and the reality of their

biased attitudes must be revealed by circumstantial evidence. We agree with

the observation in Kiernan v. Van Schaik (3d Cir. 1965), 347 F.2d 775, 781.:

“That menwill be proneto favor that side of a cause with which they identify

themselveseither economically, socially, or emotionally isafundamental fact

of human character.”
131 Heath arguesthe District Court should have dismissed Caldwell because she“would
have devel oped substantial emotional involvement” in her advocacy work and “it would only
be natural” for her to identify with an alleged rape victim. On the record before us, these

arguments are purely speculative. Moreover, Caldwell’ s observation that “life experiences

stay with you” is true of every prospective juror. We conclude Heath’s unsupported

14



speculation about Caldwell’ s emotional involvement falls far short of establishing bias via
circumstantial evidence.

132 Noting Caldwell’s reference to a rape kit, Heath contends Caldwell was biased
because her past experience gave her “more specific knowledge about rape cases than the
averagejuror.” Inderogation of therequirement of Rule23(a)(4), M.R.App.P., Heath offers
no authority in support of his argument that superior knowledge about the subject matter of
acaserendersapotential juror biased. Absent such authority, wewill not consider theissue.
See, e.g., Satev. Srauss, 2003 MT 195, 151, 317 Mont. 1, 1151, 74 P.3d 1052,  51.

133  Finally, Heath contends Caldwell should have been dismissed because her stalking
experience resembled the allegations in Heath's case, in that Caldwell’s ex-boyfriend
committed afelony after their relationship ended. Heath correctly observes that two other
prospective jurors were dismissed for cause after in camera questioning revealed one
prospective juror and his girlfriend had been kidnaped by men who subsequently raped the
girlfriend, and another prospective juror had been sexually assaulted. He argues“[bjeing a
crime victim was reason enough to dismiss’ these jurors, so Caldwell should have been
dismissed aswell. We disagree.

134  Both dismissed jurors were emotionally distressed and stated they could have
difficulty weighing the evidence objectively. Unlike the dismissed jurors, Caldwell did not
state she would have any such difficulty. Indeed, she repeatedly stated that she would focus
solely on thefacts of the case and set her prior experiencesaside. Moreover, both dismissed

jurors were involved in sex offenses similar to the charge Heath faced, and Caldwell’s

15



stalking experiencewasaproperty offense. We conclude Caldwell’ sstalking experiencedid
not constitute circumstantial evidence establishing she could not act with impartiality and
without prejudice to Heath's substantial rights. See 8§ 46-18-115(2)(j), MCA.
135 To summarize, we conclude that direct evidence, in the form of Caldwell’s
statements, did not raise a serious question about her ability to be fair and impartial, and
neither the prosecutor nor the District Court improperly rehabilitated her. We aso conclude
that the circumstantia evidence-Caldwell’s stalking incident and rape advocacy
experience—did not establish that she had an improper state of mind or that she was biased.
136  Wehold the District Court did not abuse its discretion in failing to dismiss Caldwell
for cause.
Prospective Juror Mary Rice
137 Heath contends the District Court abused its discretion in failing to dismiss
prospectivejuror Mary Ricefor cause because circumstantial evidence established her bias.
Rice was a former juvenile detention center employee who held a bachelor’s degree in
psychology and had compl eted 56 hours of continuing education on sex offenses. She stated
she did not plan to counsel rape victims, but wished to work “for the predator side, like a
court evaluation or corrections evaluations.” The following exchange occurred:

Hudspeth:  It'sfair for meto say that you have probably got more experi-

ence than the average layperson when it comes to alleged sex
crimes, isthat right?

Rice: | would say so, yes.
Hudspeth:  Andisthat—that’ s probably going to have animpact inthiscase,
wouldn’'t it?

16



Rice: | have the knowledge, but | can certainly stay biased [sic], and
| wouldn’t be prejudiced.
Hudspeth:  Okay. How can you say that? I'm not trying to sound preju-
diced, but | have to ask the question.
Rice: That'safair question. Just because |—even in the training and
even in the education I’ ve seen, there is aways both sides to
each story. And there has been false accusations. There has
been true accusations. | mean, until you see the evidence and
hear the circumstances, you can’t make that judgment.
Hudspeth:  Fair enough. Thank you.
Hudspeth then questioned other prospective jurors, including Caldwell. Later, Hudspeth
asked Riceif shefelt shecould befair and impartial after listening to Caldwell’ s statements.
Rice responded, “1 do.” Hudspeth challenged Rice for cause, basing his challenge on her
education and plans to work as a sex offender evaluator. The District Court denied the
challenge.
138 Heath arguesthat Rice’ straining predisposed her to finding him guilty, and she could
have become a non-testifying expert in jury deliberations. Nothing of record supports
Heath's speculation. In addition, as discussed above, Heath offers no authority for the
proposition that superior knowledge about the subject matter of a case renders a potential
juror biased. Therefore, we decline to address this argument. See Strauss, 1 51.
139 Heath further argues that Rice's use of the term “predator” indicated she was more
likely to believe an alleged victim than adefendant. Hudspeth did not base his challenge on

this statement, but on Rice’s education and plans to work with sex offenders. A party may

not raise new arguments or change hislegal theory on appeal. See Sate v. Martinez, 2003

17



MT 65, 1 17-18, 314 Mont. 434, Y 17-18, 67 P.3d 207, 1 17-18 (citation omitted).
Therefore, we decline to address this argument.

140  Finally, Heath advances United Statesv. Armstrong (C.A.A.F. 2000), 54 M.J. 51, as
an analogous case. There, the Court of Appealsfor the Armed Forces affirmed aruling that
a military judge erred in failing to dismiss a court-martial panelist for cause, when the
panelist worked in the same law enforcement office as the investigating agent and heard
“disparaging comments” about the defendant. Armstrong, 54 M.J. at 52, 55. The panelist
stated he could disregard the comments and be impartial, but the Armstrong court affirmed
the ruling that the panelist’ s disclaimer did not dispel the implied biaswhich arose from the
panelist’s working relationship with the investigator. Armstrong, 54 M.J. at 53, 55.

141  Unlike the Armstrong panelist’s working relationship with an investigator directly
involved in the defendant’s case, Rice's education and wish to become a sex offender
evaluator had no relationship whatsoever to Heath or his case. Moreover, Rice did not
simply state shewould disregard her past experiences and follow the law; she stated that she
was aware of both true and fal se accusations and would need to weigh the evidence before
making ajudgment. We conclude Rice’s training and experience did not establish a state
of mind which would prevent her from acting with entireimpartiality and without prejudice
to Heath’s substantial rights. See § 46-16-115(2)(j), MCA.

42 We hold the District Court did not abuse its discretion in failing to dismiss Rice for

cause.

18



M3 2. Did the District Court err in sentencing Heath on the conviction for
sexual inter cour se without consent?

44 Sexual intercourse without consent is generally punishable by life imprisonment or
imprisonment for 2 to 100 years, and a fine up to $50,000. Section 45-5-503(2), MCA
(1999). A sentencing court has numerous options, including imprisonment at the Montana
State Prison (M SP) and commitment to the Department of Corrections (DOC) with al but
five years suspended. Sections 46-18-201(3)(c) - (d), MCA (1999).

145 Before trial, Heath had executed a plea agreement, under which the sentence
recommended by the State would be a 10-year DOC commitment, with 7 years suspended.
A pre-sentenceinvestigationreport (PSl) performed at that time supported thisrecommenda-
tion. Heath pled guilty but later withdrew his plea, and no new PSI was prepared after his
trial and conviction. At sentencing, the District Court asked about the earlier pleaagreement
terms and repeatedly stated it was not sure it would have accepted the recommendation.
Defense counsel argued that nothing justified an increase over the plea agreement
recommendation. The State recommended a 40-year sentence at the MSP, with no time
suspended, for the sexual intercourse without consent charge.

146  TheDistrict Court committed Heath tothe DOC for 25 years, with 5 years suspended,
for sexual intercourse without consent. The reasonsfor the sentence were “the Defendant’ s
prior criminal history, the nature of the offense, and the Defendant’ s lack of remorse,” as

well as “the protection of society.” As conditions of his sentence, Heath was required to

19



complete phase 1 of the sex offender program and a criminal thinking course at the M SP.

147 Heath argues, and the State concedes, that the District Court erred in failing to
suspend al but thefirst five years of Heath’sDOC commitment. The parties also agree that
Heath’ sfailure to object to the sentence contemporaneously is not abar to raising the issue
on appeal, because wereview any allegedly illegal sentencetimely presented on appeal. See
Satev. Brister, 2002 MT 13, 1116, 308 Mont. 154, 16, 41 P.3d 314, 116 (citation omitted).
148 The parties diverge on the question of how theillegal sentence should be remedied.
Heath arguestheillegal portion of hissentence should be stricken, so his DOC commitment
would be 25 years, with all but 5 years suspended. In support, he correctly citesto casesin
which we vacated illegal portions of sentences or remanded with instructions to strike the
illegal portions. See, e.g., Satev. Parker, 2002 MT 162, § 14, 310 Mont. 418, 114,51 P.3d
4384, 1 14; Sate v. Shockley, 2001 MT 180, 1 11, 306 Mont. 196, 11, 31 P.3d 350,  11;
Satev. Aguilar, 1999 MT 159, 1 10, 295 Mont. 133, 110, 983 P.2d 345, 1 10. The State,

on the other hand, urges us to remand for resentencing, relying on Kern, §{55-57, acasein
which we affirmed a district court’s correction of an illegal DOC commitment. In other
cases, we have remanded for resentencing after determining a portion of a sentence was
illegal. See Satev. Williams, 2003 MT 136, 1 15, 316 Mont. 140, 115, 69 P.3d 222, { 15;
Brister, 1 28.

149  This Court has not adopted clear-cut rules concerning the appropriate remedy for a

partialy illegal sentence. In general, we have vacated or remanded with instructions to
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strike when the illegal portion of a sentence was a condition of a suspended sentence or a
sentence enhancement. See, eg., Shockley, § 11. We generally have remanded for
resentencing when the illegal portion “affect[ed] the entire sentence” or when we were
unableto discern what sentence thetrial court would have imposed had it correctly applied
thelaw. See, e.g., Williams, §15; Brister, 128. Having set forththesetwo relatively distinct
categories of casesinvolving partialy illegal sentences, we conclude it isnot practicable to
articulate a “one size fits all” rule. Therefore, we examine the sentence and record to
determine the appropriate remedy.

150 The District Court followed neither the State’ s recommendation for a 40-year MSP
sentence, with no time suspended, nor defense counsel’ srecommendationfor al0-year DOC
commitment, with 7 years suspended. Instead, it committed Heath to the DOC for 25 years,
with 5 years suspended. As set forth above, § 46-18-203(d), MCA (1999), requires that all
but 5 years of the commitment be suspended. Striking the illegal portion would result ina
commitment to the DOC of 25 years, with 20 suspended, rather than the 25-year commit-
ment, with 5 suspended, that the sentencing court imposed.

151 In addition to the lengthy—but illegal—commitment to the DOC, the District Court
required Heath to compl ete asex offender program and criminal thinking course at the M SP.
The court stated the reasons for the sentence as Heath's prior criminal history, hislack of
remorse, the nature of the offense, and the protection of society. Onthisrecord, we conclude

the illegal unsuspended portion of Heath’'s sentence “ affects the entire sentence,” and we
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cannot discern what the District Court would have done if it had properly applied the law.
See Williams, 11 15; Brister, 1 28.

152 Heath asserts, however, that resentencing “could impermissibly expose [him] to an
increased sentence.” He relies on North Carolina v. Pearce (1969), 395 U.S. 711, 725, 89
S.Ct. 2072, 2080, 23 L.Ed.2d 656, 669, for the proposition that “[d]ue process of law . . .
requires that vindictiveness against a defendant for having successfully attacked his first
conviction must play no part in the sentence he receives after anew trial.” Although the
present case does not involve aretrial, there can be no dispute that the District Court, on
remand for resentencing, cannot allow vindictiveness to play a part in imposing a new
sentence on Heath. However, the Pearce presumption against vindictiveness was “not
designed to prevent the imposition of an increased sentence on retrial for some valid reason
associated with the need for flexibility and discretion in the sentencing process.” Satev.
Hubbel, 2001 MT 31, {27, 304 Mont. 184, § 27, 20 P.3d 111, Y 27 (citation omitted).

153  Wehold the District Court erred in committing Heath to the DOC for 25 years, with
5 years suspended, and we remand for resentencing.

154  Affirmed in part, reversed in part and remanded.

IS KARLA M. GRAY

We concur:

/S/ JIOHN WARNER
IS/ PATRICIA O. COTTER
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IS/ IM REGNIER

IS/ JIM RICE

Justice W. William Leaphart dissenting.

155 | dissent astojuror Caldwell. During the course of voir dire, Caldwell stated that she
was the victim of a stalking incident which resulted in a property crime. She had also
volunteered as a rape survivor advocate and stated, on two different occasions during voir
dire that, if she were in the shoes of the defendant in a rape (sexual intercourse without
consent) case, she “probably wouldn’t want somebody on the jury that had my experience.”
These straightforward statements from a prospective juror are sufficient to raise a serious
guestion about her ability to befair and impartial. Statev. DeVore, 1998 MT 340, 124, 292
Mont. 325, 1 24, 972 P.2d 816, Y 24 (belief that defendant was guilty of something
demonstrated a serious question about ability to be impartial and honor the presumption of
Innocence).

156  Section 46-16-115(2)(j), MCA, provides that a prospective juror can be challenged
iIf it is apparent that the juror has “a state of mind in reference to the case or to either of the
partiesthat would prevent thejuror from actingwith entireimpartiality and without prejudice
to the substantial rights of either party.” Obviously, no one is in a better position than
Caldwell herself to explain her “state of mind.” When Caldwell, avictim of a sex-related
crime and a rape survivor volunteer, states that “I feel | probably shouldn’t be on this
particular case,” neither thetrial court nor this Court should be second guessing her truthful

acknowledgment that another juror could be “more fair and impartial.” Fairness does not
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comein degrees. Either ajuror feelsshe can befair and impartial or not. The defendant has
a congtitutional right to a fair and impartia jury, and he should not have to exercise a

peremptory challengeto excuse someonewith Caldwell’ sadmittedly skeptical state of mind.

ISYW. WILLIAM LEAPHART

Justice James C. Nelson dissenting.

| concur in the dissent of Justice Leaphart.

IS/ JAMES C. NELSON
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