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Justice John Warner delivered the Opinion of the Couirt.

11 Pursuant to Section I, Paragraphs 3(c) and 3(d)(v), Montana Supreme Court 1996
Internal Operating Rules, the following decision shall not be cited as precedent. The
decision shall be filed as a public document with the Clerk of the Supreme Court and shall
be reported by case title, Supreme Court cause number, and result to the State Reporter
Publishing Company and to West Group in the quarterly table of noncitable casesissued by
this Court.

12 OnFebruary 11, 2003, we entered an order amending Section 1.3 of our 1996 Internal
Operating Rules. The amended Section 1.3(d) providesin relevant part:

(i) After all briefshave been filed in any appeal, the Supreme Court by
unanimous action may, sua sponte, enter an order or memorandum opinion
affirming the judgment or order of the trial court for the reason that it is
manifest on the face of the briefs and the record that the appeal is without
merit because:

(1) the issues are clearly controlled by settled Montanalaw or federal
law binding upon the states,

(2) the issues are factual and there clearly is sufficient evidence to
support the jury verdict or findings of fact below; or

(3) the issues are ones of judicial discretion.

We conclude that this is an appropriate case to decide pursuant to our February 11, 2003,
order.

13  Cynthia appeals denial of her motion to modify child support by the Eighth Judicial
District Court, Cascade County. With respect to cases establishing or modifying obligations
for child support, wereview adistrict court's ruling for abuse of discretion. InreMarriage
of Syverson (1997), 281 Mont. 1, 9, 931 P.2d 691, 696.

" Cynthiahasfive sons. Threelive primarily with their father, who was Cynthia sfirst

husband. The fourth son, Andrew, the subject of this case, lives primarily with his father,



Rick Hetland, who was initially found to be married at common law to Cynthia, but who
later stipulated that there was never amarriage. Thefifth son, Ethan, liveswith Cynthiaand
her current husband.

15 Cynthia filed a petition for dissolution from Rick in July 1995. Andrew was two
years old at that time. The dissolution proceeding dragged on until June 1998, when the
court accepted a stipulation by the partiesthat they had never been married. At that timethe
case assumed the status of acustody dispute only. Between 1995 and 1998 the parties made,
broke, fought over, and re-made several joint custody agreements. InJanuary 1999, the court
entered its Findings of Fact, Conclusions of Law, and Order, finally determining Andrew’s
custody and support. The court awarded primary physical custody to Rick, and ordered
Cynthiato pay $143 per month child support to Rick beginning in June 2000.

16 In March 2002, Rick filed a motion to terminate Cynthia's parental rights. Rick
alleged that Cynthia had not paid any child support and that she had stopped her weekend
visitations, ultimately only seeing Andrew for one week in the summers and a few days at
Christmas. The court denied the motion because thereis no applicable Montana statute that
allows for termination of parental rights for failure to pay child support.

17 In June 2002, Rick filed a motion seeking sole custody of Andrew for essentially the
same reasons set forth in his motion to terminate parental rights. At the September 2002
show-cause hearing, the court ordered the parties to work out a visitation schedule. This
failed and the court ordered mediation. The mediation resulted in yet another visitation
agreement, but did not settle support issues.

18 On June 24, 2003, Cynthia filed a motion to modify child support alleging that the



birth of her fifth son, Ethan, had radically altered her ability to work. Ethanwas born with
a heart condition and brain disorder that causes seizures. Cynthia stated that she is unable
to work because Ethan’ s condition requires her to take him to therapy four times per week,
be available to administer his medications, and when his condition flares up, stay with him
during periods of hospitalization.

19  Themotion sought to set asideretroactively theoriginal provision of the custody order
requiring her to pay child support, and to eliminate any further requirement for future
support. TheDistrict Court denied theretroactivity portion of the motion pursuant to § 40-4-
208(1), MCA, because the statute states that “a decree may be modified by a court as to
mai ntenance or support only as to installments accruing subsequent to actual notice to the
partiesof the motion for modification.” Cynthia sargument on appeal for retroactivity relies
on language to the effect that not to allow a retroactive set-aside ignores the “extreme and
unconscionable” circumstances shefindsherself in. TheDistrict Court’ sreliance on § 40-4-
208(1), MCA, is acorrect statement of the law to be applied in this case and is affirmed.
110 In support of her request for termination of her future payments, Cynthia argues on
appeal that § 40-4-204(3), MCA, requires the court to review the uniform child support
guidelines when making a modification of child support and that the District Court did not
dosointhiscase. Thisargument could bevalid if the court had first made afinding that the
support order should be modified pursuant to § 40-4-208(b)(i), MCA. However, the court
did not make such afinding. Rather, while the court found that Cynthia’ s son, Ethan, does
have significant health problems, it al so found that Ethan’ s problems do not prohibit Cynthia

from working at least part-time while her husband is at home to care for Ethan.



11 Review of therecord supportsthisfindinginthat Cynthiaisalicensed practical nurse,
canwork non-standard hours, and was planning on returning to work once Ethan’ scondition
had stabilized. Cynthiatestified that Ethan could go months without having any problems
and then suddenly be stricken. When asked whether her husband could be home with Ethan
while sheworked some shifts, shetestified that her husband isnot “comfortablewith Ethan’s
illness” and that he “does not deal with it well at al.” Yet, at the time of the hearing, she
testified that Ethan regularly stays at home with her husband when he is not working.

112  The evidence supportsthe District Court’ s exercise of itsdiscretion in finding that a
modification of child support is unwarranted.

113 Affirmed.
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