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Justice Brian Morris delivered the Opinion of the Court.
11 PamelaK. Elliott (Elliott) appeals from the denia of her Petition for Postconviction
Relief by the Sixteenth Judicia District Court, Custer County. We affirm.
12 Elliott raises a single issue on appeal: Whether the District Court erred in denying
Elliott’ s Petition for Postconviction Relief based upon ineffective assistance of counsel.
BACKGROUND
13  Resolving this appeal requires alimited discussion of the facts, but for a complete
background on this matter, see Sate v. Elliott, 2002 MT 26, 308 Mont. 227, 43 P.3d 279,
where we affirmed Elliott’ s jury conviction of deliberate homicide, involving her newborn
child. Police found the child’'s body wrapped in plastic bags and atowel and located in a
cupboard in Elliott’s basement approximately six months after its full-term birth. An
autopsy revealed multiple fractures on both sides of the child’s skull that were consistent
with the use of significant force.
4  The District Court appointed J.B. Wheatcroft (Wheatcroft) to represent Elliott and
several monthslater, appointed Cynthia Thornton (Thornton) as co-counsel. Both attorneys
represented Elliot at trial and on direct appeal. At trial, Elliott’s primary defense was that
the State could not provethat the baby was alive at thetime of itsbirth. Asaresult, the State
could not prove an element of deliberate homicide, namely, whether it was committed on a
“human being,” which is defined as “a person who has been born and isalive.” The State
produced four expert witnessesto testify about the skull fracturesand the cause of thechild's
death. Although Thornton consulted an obstetrician about serving as an expert witness, the

doctor ultimately refused to serve as an expert or testify on Elliott’ s behalf.



% Thornton then filed amotion to continuethetrial in order to secure an expert witness,
but when Thornton wasunavail ableontheday of the hearing, Wheatcroft argued the motion.
In her motion, Elliott stated that she did not believe she could proceed without an expert
witness, but did not state whether she had contacted other potential expertsor how the expert
testimony would aid her defense. The District Court denied the motion and Elliott’ s counsel
secured no other expert witnesses.

16 Elliott subsequently filed apro se Petition for Postconviction Relief with the District
Court. The District Court appointed counsel to represent Elliott in the postconviction
proceeding and granted her leave to file an amended Petition. The amended Petition
(Petition) identified twelve separate alegations of ineffective assistance of counsel claims
concerning representation by Wheatcroft and Thornton, both at trial and on direct appeal.
TheDistrict Court denied relief after holding ahearing where both Wheatcroft and Thornton
testified. This appeal follows.

STANDARD OF REVIEW
7 Wereview adistrict court’ sdenial of apetition for postconviction relief to determine
whether the court’ sfindings of fact are clearly erroneous and whether its conclusions of law
are correct. Satev. Root, 2003 MT 28, {7, 314 Mont. 186, 1 7, 64 P.3d 1035, 1/ 7 (citation
omitted). Claimsof ineffective assistance of counsel constitute mixed questions of law and
fact that we review denovo. Statev. Kougl, 2004 MT 243, 112, 323 Mont. 6, 112, 97 P.3d
1095, 1 12 (citations omitted).
DISCUSSION

18 The Sixth Amendment of the United States Constitution and Article |1, Section 24,



of the Montana Constitution guarantee the right to effective assistance of counsel. We have
adopted the two-part test of Srickland v. Washington (1984), 466 U.S. 668, 104 S.Ct. 2052,
80 L.Ed.2d 674, to evaluate ineffective assistance of counsel claims. Kougl, 111. Elliott
first must demonstrate her counsels actions fell below an objective standard of
reasonableness or were deficient. Kougl, 111. Indoing so, Elliott must overcome astrong
presumption that counsels defense strategies and trial tactics fall within a wide range of
reasonabl e and sound professional decisions. Davisv. Sate, 2004 MT 112, 120, 321 Mont.
118, 1 20, 88 P.3d 1285, 1 20. If Elliott meets the first prong, she then must show that
counsels deficient performance prejudiced her. To establish prejudice, a defendant must
show that a reasonable probability exists that the result of the proceeding would have been
different had counsel not performed ineffectively. Kougl, 11. A reasonable probability
means a probability sufficient to undermine confidence in the outcome, but it does not
require that a defendant demonstrate she would have been acquitted. Kougl,  25.

19 The District Court concluded that Elliott failed to meet her burden of proving
deficient performance by Wheatcroft and Thornton thereby obviating the need to evaluate
whether her counsels' actions prejudiced Elliott. We agree that most of Elliott’ sallegations
fail to rise to the level of deficient performance either during trial or on direct appeal.
Where questions do arise about counsels’ reasonableness of legal strategies and tactics,
however, those questions do not rise to the level of prejudice.

110  Muchof Elliott’ sargument echoes her concern that her counsels’ failureto securean
expert who would testify in support of her defense theory prejudiced her. Therecord shows

that Wheatcroft and Thornton made efforts to secure an expert witness before trial, but the



intended expert backed out due to his apparent unwillingness to testify in support of the
defense’ slegal theory that the child had been stillborn. Evenif Elliott’s counsel performed
deficiently with regardsto securing an expert witness, however, she hasnot been prejudiced.
Elliott has failed to establish that an expert could be found who would testify affirmatively
about her defense theory, much less demonstrated that the testimony of a defense expert
witnesswould have overcomethetestimony of the State’ sfour expert witnessesto the extent
of showing areasonable probability that the outcome of thetrial would have been different.
We agree with the District Court that “any assertion that the mere presence of an expert for
the defense would have made a difference . . . is mere speculation.”

11  Elliott next assertsthat her counsel had an opportunity to continuetrial so they could
secure another expert, but Wheatcroft’ slack of preparednessto argue the motion to continue
caused him to fail in that attempt. She points to testimony presented at the hearing on the
Petition to support her argument. For instance, Wheatcroft testified that Thornton had
handled the filing of the motion and he could not explain fully “the matter of due diligence,
what efforts had been madein that connection, and [ Thornton’ s] relative assurancesthat Dr.
Billedeaux would be available to testify. | wasn’t prepared to argue that.” Wheatcroft
conceded, however, that he understood the nature of the motion, the basisfor it, and that he
did his best in arguing it.

12 The District Court concluded that Wheatcroft fully and adequately argued Elliott’s
motion to continue and that he had full knowledge of its basis. Elliott disputes this
conclusion and argues that Wheatcroft's testimony demonstrates he was “simply not

prepared” to argue the motion. In any case presenting an ineffectiveness claim, however,



the “ performance inquiry must be whether counsel’s assi stance was reasonabl e considering
all the circumstances.” Strickland, 466 U.S. at 688, 104 S.Ct. at 2065, 80 L.Ed.2d at 694.

Elliott has failed to establish that her counsels' actions fell below an objective standard of
reasonableness or were deficient. Although Thornton may have been in abetter position to
argue the motion, her unexpected absence did not prevent Wheatcroft, who served as co-
counsel from the outset of the case, from effectively stating the defense’ s position on behal f
of Elliott with respect to the need to continue the trial.

113 Evenif we determined Wheatcroft’ s advocacy at the hearing to be deficient, Elliott
has not demonstrated that she was prejudiced by that performance. As stated above, Elliott
has not established that an expert could have been secured to promote her novel argument
that the child had been stillborn and had suffered skull fractures during avaginal birth. In
order to satisfy the second prong of Strickland, Elliott must show areasonable probability
existsthat the result of the proceeding would have been different had counsel not performed
ineffectively. She has not made the required showing here.

114  Elliott also allegesthat her counsels' failuretoinvestigatediligently one of the State’s
expert witnesses constitutes ineffective assistance of counsel. The State contends, and we
agree, that Elliott bases her argument solely on the benefit of hindsight. When looking at
any case in hindsight it is possible to consider tactics and strategies counsel could have
taken. Here the record shows that Wheatcroft and Thornton interviewed the State’' s expert
before trial and objected at the appropriate times when the State’ s expert testified at trial.
In fact, these objections prevented the State’ s expert witnessfrom offering an opinion onthe

ultimate issue of whether the child had been born alive. Thornton and Wheatcroft cannot



be viewed as providing ineffective assistance of counsel in this regard.

115 Elliott’sother argumentsaso fail. Sheallegesthat Wheatcroft’ sfailureto challenge
properly apotential juror for cause risesto the level of ineffective assistance of counsel. A
review of the record demonstrates, however, that Wheatcroft did not challenge the potential
juror for cause to prevent the potential juror from further opining during voir dire on his
viewsregarding reproductiveissues. Wheatcroft testified that the potential juror’ scontinued
remarks could have* poisoned” thejury pool. Wheatcroft’ sdecisionto avoid contaminating
thejury pool constitutes areasonabletactical decision. See Satev. Herrman, 2003 MT 149,
191 28-29, 316 Mont. 198, 1 28-29, 70 P.3d 738, 1 28-29.

116  Elliott finally alleges that her counsel failed to move to suppress or object properly
to taped statements of Elliott that the State introduced at trial. Wheatcroft testified that no
Issues regarding the tapes supported a motion to suppress. A review of the record again
demonstrates her counsel made atactical decision on this matter to object to the State’ suse
of the tapes at trial. Although the District Court overruled Wheatcroft’s objections, this
approach cannot be deemed unreasonable or deficient, particularly given that Elliott has not
demonstrated how the inclusion of any objectionable material on the tapes undermined the
outcome of her trial.

117 At the end of the day, Elliott has failed to overcome the strong presumption that
counsels' defensestrategiesandtrial tacticsfell within awide range of reasonable and sound
professional decisions. Although she may not agree with the tactics or decisions that were
made, particularly because she was convicted and sentenced to prison, she has not

demonstrated in this appeal that her counsels’ actions fell below an objective standard of



reasonableness or were deficient. Even if some of the decisions could be deemed sufficient
to pass the first Srrickland prong, Elliott has not shown she was prejudiced, or that a
reasonabl e probability existsthat the result of the proceeding would have been different had
counsel not performed ineffectively. Assuch, weconcludethat Elliott hasfailed to meet her
burden in demonstrating that Wheatcroft and Thornton provided ineffective assistance of
counsel in this matter and the District Court correctly denied Elliott’s Petition for

Postconviction Relief.
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