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Justice John Warner delivered the Opinion of the Court.
1  Antoinette Svaldi (“Svaldi”) appealsfrom an order of the District Court for the Third
Judicial District, Anaconda-Deer Lodge County, granting summary judgment in favor of the
County, thereby dismissing her claim for severe emotional distress. We affirm.
12  Were-state and address the following issues raised by Svaldi on appeal:
13 1. Did the Anaconda—Deer Lodge County Attorney negligently breach alegal duty
owed to Svaldi when hetold anewspaper that he was discussing with her attorney adeferred
prosecution agreement that concerned possible criminal charges against her?
14 2. Didthe County Attorney negligently breach alegal duty owed to Svaldi when he
revealed to a newspaper theinitial offense report naming Svaldi as a possible suspect in an
offense?

I. FACTUAL AND PROCEDURAL BACKGROUND
15  Priortoher retirementin May 1998, Svaldi had been teachingin the Anaconda public
school system for approximately 25 years. On March 2, 1998, parents of children taught by
Svaldi made an assault complaint against her to the Anaconda-Deer Lodge County Police.
Several of the parents alleged Svaldi had assaulted and/or was verbally abusive to their
children. A written initial offense report was created and was forwarded to the
Anaconda—Deer Lodge County Attorney’s Office along with a request for prosecution.
16 About the same time as the initial offense report was filed, the parents made written
complaints concerning the same matters against Svaldi to the Anaconda School District
(“School District”). In response to the complaints, the School District placed Svaldi on

administrative leave pending investigation. The School District conducted an independent



Investigation and prepared an investigation report. The County Attorney, Michael Grayson
(“Grayson”), obtained a copy of the School District’s investigation report through an
Investigative subpoena

17 On or about April 27, 1998, Grayson contacted Svaldi’ sattorney in this matter, Mark
Vucurovich (*Vucurovich”), to discussthe possible criminal prosecution and the possibility
of adeferred prosecution agreement. In aletter dated April 28, 1998, Vucurovich informed
Svaldi of the details of his conversation with Grayson.

18  On May 5, 1998, Vucurovich submitted a letter to Robert Brown (“Brown™) the
attorney for the School District, informing him that Svaldi intended to retire at the end of the
1998 school year. Intheletter, Vucurovich authorized Brown to discuss Svaldi’ sretirement
with County Attorney Grayson at a meeting scheduled between Grayson, the complaining
parents and Brown. Theletter also stated, “[Svaldi] isretiring based upon assurances from
the School District that there will be no criminal prosecution in this matter.” However,
Vucurovich admitted he was aware that any decision regarding criminal prosecution would
be made by the County Attorney, not by the School District.

19 On May 12, 1998, Grayson sent a letter and deferred prosecution agreement to
Vucurovich. The proposed deferred prosecution agreement wasfor aterm of two years and
required Svaldi to “retire from teaching children in any capacity.”

110  Subsequently, a reporter from the Anaconda Leader, an area newspaper, contacted
Grayson about the case. Grayson informed the reporter that his office was discussing a
deferred prosecution agreement with Svaldi’ s attorney in exchange for Svaldi’ s promise to

retire from teaching. Upon request, Grayson also provided the reporter with a copy of the



initial offense report. Svaldi did not sign a deferred prosecution, she retired, and Grayson
did not pursue criminal prosecution.

11 Svadi sued the County and the School District for damages alleging breach of her
right to privacy and claiming damagesfor severeemotional distress. The School District and
the County both moved for summary judgment. On April 23, 2003, the District Court
entered its Opinion and Order granting summary judgment in favor of the School District and
the County. Svaldi does not appeal thejudgment infavor of the School District. Sheappeals
the judgment in favor of the County.

[1. STANDARD OF REVIEW
112  Summary judgment is proper only when no genuine issue of material fact exists and
the moving party is entitled to judgment as a matter of law. Rule 56(c), M.R.Civ.P. Our
standard in reviewing a district court’s summary judgment ruling is de novo. Renville v.
Frederickson, 2004 MT 324, 19, 324 Mont. 86, 19, 101 P.3d 773, 19. “Accordingly, such
review affords no deference to thedistrict court’ sdecision and weindependently review the
record, using the same criteria used by the district court . . . to determine whether summary
judgment is appropriate.” Renville, 19. Moreover, all reasonable inferences which may be
drawn from the offered proof must be drawn in favor of the party opposing summary
judgment. Renville, 9.
[11. DISCUSSION
ISSUE ONE
113 Didthe Anaconda—Deer L odge County Attor ney negligently breach alegal duty

owed to Svaldi when hetold a newspaper that hewasdiscussingwith her attor ney
a deferred prosecution agreement that concerned possible criminal charges



against her?
14  Svadi brings suit to collect damages for the County Attorney’s aleged negligent

violation of the Criminal Justice Information Act. Section 44-5-101, MCA, et seq., (the

“Act”). Svadi first argues that there was a genuine issue of material fact as to whether the
County Attorney wasdiscussingwith Svaldi’ sattorney possi ble agreementsthat the State not
file charges against her in exchange for an agreement that she retire from teaching.
Accordingly, Svaldi argues the District Court erred in granting summary judgment in favor
of the County. Svaldi next argues that “discussions’ relating to a possible deferred
prosecution agreement constitute confidential, not public, criminal justiceinformation under
theAct. Therefore, County Attorney Grayson acted negligently when hetold areporter from
the Anaconda L eader that he was discussing the option of a deferred prosecution agreement
with Svaldi’ s attorney.

115 The basis underlying Svaldi’ s claim isthat Grayson breached a duty owed to her by
releasing confidential criminal justiceinformation to the press. Itisnot anissue of material
fact whether Grayson actually had bi-lateral discussions with Svaldi’s attorney, or whether
Svaldi had actual knowledge of any discussions Grayson had with her attorney. The factual
basisof thisclaimiswhat Grayson said to the press. The parties do not dispute that Grayson
made a statement to the press, wherein he identified Svaldi, and said he was discussing a
possible deferred prosecution agreement with Svaldi’s attorney. There is no dispute
concerning the contents of the statement. Thus, thereisno material issue of fact. Theissue
isoneof law; whether theinformation disseminated by Grayson constituted atortiousrel ease

of confidential criminal justice information. Therefore, the District Court did not err in



concluding there were no disputed issues of material fact.

116 By statute, criminal justice information is classified as either public criminal justice
information, or confidential criminal justiceinformation. Bozeman Daily Chroniclev. City
of Bozeman Police Dept. (1993), 260 Mont. 218, 222, 859 P.2d 435, 437-38. Public crimina

justice information is defined in § 44-5-103(13), MCA, and includes information “of

convictions, deferred sentences, and deferred prosecutions.” Confidential criminal justice
information isdefined in 8 44-5-103(3). MCA . and includes information related to criminal
investigations or criminal intelligence, fingerprints and photographs, or “any other criminal
justice information not clearly defined as public criminal justice information.”

117  “With some qualifications, public criminal justice information may be disseminated
without restriction.” Bozeman Daily Chronicle, 260 Mont. at 223, 859 P.2d at 438; § 44-5-
301(1), MCA. Thedissemination of confidential criminal justice information, on the other

hand, is restricted by statute. See § 44-5-303, MCA.

118 Svaldi assertsthat only those deferred prosecution agreementsthat arein writing and
executed by the parties as provided by § 46-16-130(1)(b), MCA, constitute public criminal
justice information. She argues that since no such agreement was ever signed in this case,
theinformation concerning the possibility of such an agreement that Grayson revealed to the
newspaper reporter was not public criminal justiceinformation, and could, therefore, not be
disclosed. We agree that only those deferred prosecution agreements that are actually

executed meet the definition of public criminal justiceinformationin § 44-5-103(13), MCA.

However, that does not mean that discussions related to the possible offering of a deferred

prosecution agreement meet the statutory definition of confidential criminal justice



information.

119 Mere discussion of a possible deferred prosecution agreement, which is one of
several options available to a county attorney in handling a case, does not constitute a
discussion of criminal justice information. Criminal justice information is defined as
“information relating to criminal justice collected, processed, or preserved by a criminal
justice agency.” Section 44-5-103(8)(a), MCA. A county attorney’s discussions related to
the possibility that a deferred prosecution agreement may be offered do not concern
“collected,” “processed,” or “preserved” information obtained by a criminal justice agency.
Therefore, such discussions are not protected from public disclosure by the Criminal Justice
Information Act.

120 Svadi attempts to create an argument that her privacy rights were violated by
Grayson's interview with a newspaper reporter. She cites Engrav v. Cragun (1989), 236
Mont. 260, 769 P.2d 1224, in support of her position. In Engrav this Court stated
“[i]ndividuals arrested under suspicion of committing a crime and who are subsequently
released without charges or incarceration must be protected from public persecution.”
Engrav, 236 Mont. at 266-67, 769 P.2d at 1228. While there might be circumstances in
which persons suspected of having committed a crime may have a reasonable expectation
that their privacy will not beviolated by arelease of the detail s of aninvestigation conducted
by law enforcement agencies, the record makes it clear that such is not the case here.

921  Svadi cannot seriously argue that her privacy rightswere violated by Grayson. She
admittedly announced to her students that the allegations against her were the “worse kept

secret intown.” She wasthe subject of a School Board investigation and the School Board



held a public meeting to discuss her retirement. County Attorney Grayson did not reveal any
information about the allegations against Svaldi that the newspaper and the public did not
aready know.
922 Accordingly, there is no material issue of fact concerning whether Grayson
negligently breached a duty owed to Svaldi when he told the Anaconda Leader that he was
discussingthe possibility of enteringinto adeferred prosecution agreement with her attorney.
And, no legal duty owed to Svaldi was breached by such discussion.
ISSUE TWO

123 Did the County Attorney negligently breach a duty owed to Svaldi when he

revealed to a newspaper the initial offense report naming Svaldi as a possible

suspect in an offense?
7124  Svaldi argues, pursuant to a 1988 Attorney General’s Opinion, the initial offense
report in thiscasedid not constitute public criminal justiceinformation, as Svaldi wasamere
suspect and was never charged with any crime. See 42 Mont. Op. No. 119 Atty. Gen. 454
(1988). In this opinion, the Attorney General stated that as a general rule initial offense
reports must be made publicly available, however, circumstances may arise in which these
documents involve a privacy interest which clearly exceeds the public’'s right to know. 42
Mont. Op. No. 119, 464. This, according to the Attorney General, may be the case where
an innocent person is publicly designated as a suspect in acrime. 42 Mont. Op. No. 119,
464.
925 Considering the uncontested facts of this case, wearenot called onto determineif the

Attorney General was correct in his 1988 opinion referenced above. We decline to do so.

126 Svadi attempts to further support her argument by reference to Bozeman Daily



Chronicle, 260 Mont. at 227, 859 P.2d at 441, where this Court noted “suspects’ may have
an expectation of privacy in “certain circumstances because crimina investigations
occasionally result in the designation of the innocent as suspects, particularly in the early
stages of investigation.” Thus, according to Svaldi, as she was a mere suspect in this case,
she had aprivacy interest in theinitial offense report which outweighed the public’ sright to
know. Her reasoning is flawed.

127 Section 44-5-103(13)(e)(i), MCA, statesthat initial offense reports constitute public
criminal justiceinformation which can be publicly disseminated without restriction pursuant

to § 44-5-301(1), MCA.

7128 Citizens to Recall Mayor James Whitlock v. Whitlock (1992), 255 Mont. 517, 844
P.2d 74; Great Falls Tribune Co., Inc. v. Cascade County Sheriff (1989), 238 Mont. 103,
775 P.2d 1267; and Bozeman Daily Chronicle support our conclusion that the public’ sright
to know outweighs Svaldi’ s right to privacy under the facts presented.

129 In Great Falls Tribune, a newspaper sought public disclosure of the names of three
law enforcement officers disciplined for their actionsin running over a suspect on a public
sidewalk with apolice car after the suspect fled on foot from a high-speed chase. ThisCourt
held the public’ sright to know outweighed the privacy interest of the officersin preventing
the release of their names because police officers “occupy positions of great public trust.”
Great Falls Tribune, 238 Mont. at 107, 775 P.2d at 1269.

130  InBozeman Daily Chronicle, the newspaper sought public release of theinvestigative
documents associated with apolice officer accused of sexual intercourse without consent by

acadet at the Law Enforcement Academy under the “right to know” clause of the Montana



Constitution. No criminal charges were ever filed against the officer, but he was forced to
resign from the police force. This Court held that even though criminal investigative
information constitutes confidential criminal justice information, “such alleged misconduct
went directly to the police officer’ s breach of hisposition of publictrust; that, therefore, this
conduct is a proper matter for public scrutiny; and that, accordingly, the Chronicle has met
its initial burden to make a proper showing to receive the confidential criminal justice
information at issue.” Bozeman Daily Chronicle, 260 Mont. at 227, 859 P.2d at 440-41.

181 Thereasonsfor public disclosure of allegations against persons holding positions of
great public trust which this Court discussed in Great Falls Tribune, 238 Mont. at 107, 755
P.2d at 1269, and in Whitlock, 255 Mont. at 522, 844 P.2d at 77, apply to Svaldi under the
facts presented here. As a teacher in the public schools, entrusted with the care and
instruction of children, her position is one of public trust. Also, the alegations of
misconduct, assault agai nst her students, went directly to her ability to properly carry out her
duties. Asin Whitlock, where we pointed out that the particular allegations of misconduct
went directly to the public official's ability to properly carry out hisduties, it isnot required
that the allegations against Svaldi be withheld from public scrutiny even though no criminal
chargeswere ultimately filed against her. Whitlock, 255 Mont. at 522-24, 844 P.2d at 77-78.
132  Further, asdiscussedin Issuel, Svaldi cannot seriously claim her privacy rights were
violated by therelease of theinitial offensereport when it wasalready public knowledgethat
the allegations were against her, what the alegations were, who was involved as
complainants, that she was the subject a School Board investigation concerning the
alegations, and that her intended retirement from teaching was connected to these same

allegations. Grayson was justified in releasing the report.

10



V. CONCLUSION
133 The Anaconda—Deer Lodge County Attorney did not breach a duty owed to Svaldi
by discussing a possible deferred prosecution agreement with the Anaconda Leader, or by
releasing to that newspaper a copy of theinitial offense report. We affirm the judgment of

the District Court.

/S JOHN WARNER

We Concur:

/S KARLA M. GRAY

/S PATRICIA O. COTTER
/ISYW. WILLIAM LEAPHART
/S JIM RICE
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Phone: 406 444-3064
e-mail: lheiman@state.mt.us	44-5-103.  Definitions. As used in this chapter, the following definitions apply:

	(1)  "Access" means the ability to read, change, copy, use, transfer, or disseminate criminal justice information maintained by criminal justice agencies.

	(2)  "Administration of criminal justice" means the performance of any of the following activities: detection, apprehension, detention, pretrial release, posttrial release, prosecution, adjudication, correctional supervision, or rehabilitation of accused persons or criminal offenders. It includes criminal identification activities and the collection, storage, and dissemination of criminal justice information.

	(3)  "Confidential criminal justice information" means:

	(a)  criminal investigative information;

	(b)  criminal intelligence information;

	(c)  fingerprints and photographs;

	(d)  criminal justice information or records made confidential by law; and

	(e)  any other criminal justice information not clearly defined as public criminal justice information.

	(4) (a)  "Criminal history record information" means information about individuals collected by criminal justice agencies consisting of identifiable descriptions and notations of arrests; detentions; the filing of complaints, indictments, or informations and dispositions arising therefrom; sentences; correctional status; and release. It includes identification information, such as fingerprint records or photographs, unless the information is obtained for purposes other than the administration of criminal justice.

	(b)  Criminal history record information does not include:

	(i)  records of traffic offenses maintained by the department of justice; or

	(ii)  court records.

	(5) (a)  "Criminal intelligence information" means information associated with an identifiable individual, group, organization, or event compiled by a criminal justice agency:

	(i)  in the course of conducting an investigation relating to a major criminal conspiracy, projecting potential criminal operation, or producing an estimate of future major criminal activities; or

	(ii)  in relation to the reliability of information, including information derived from reports of informants or investigators or from any type of surveillance.

	(b)  Criminal intelligence information does not include information relating to political surveillance or criminal investigative information.

	(6) (a)  "Criminal investigative information" means information associated with an individual, group, organization, or event compiled by a criminal justice agency in the course of conducting an investigation of a crime or crimes. It includes information about a crime or crimes derived from reports of informants or investigators or from any type of surveillance.

	(b)  The term does not include criminal intelligence information.

	(7)  "Criminal justice agency" means:

	(a)  any court with criminal jurisdiction;

	(b)  any federal, state, or local government agency designated by statute or by a governor's executive order to perform as its principal function the administration of criminal justice, including a fire agency or fire marshal that conducts criminal investigations of fires;

	(c)  any local government agency not included under subsection (7)(b) that performs as its principal function the administration of criminal justice pursuant to an ordinance or local executive order; or

	(d)  any agency of a foreign nation that has been designated by that nation's law or chief executive officer to perform as its principal function the administration of criminal justice and that has been approved for the receipt of criminal justice information by the Montana attorney general, who may consult with the United States department of justice.

	(8) (a)  "Criminal justice information" means information relating to criminal justice collected, processed, or preserved by a criminal justice agency.

	(b)  The term does not include the administrative records of a criminal justice agency.

	(9)  "Criminal justice information system" means a system, automated or manual, operated by foreign, federal, regional, state, or local governments or governmental organizations for collecting, processing, preserving, or disseminating criminal justice information. It includes equipment, facilities, procedures, and agreements.

	(10) (a)  "Disposition" means information disclosing that criminal proceedings against an individual have terminated and describing the nature of the termination or information relating to sentencing, correctional supervision, release from correctional supervision, the outcome of appellate or collateral review of criminal proceedings, or executive clemency. Criminal proceedings have terminated if a decision has been made not to bring charges or criminal proceedings have been concluded, abandoned, or indefinitely postponed.

	(b)  Particular dispositions include but are not limited to:

	(i)  conviction at trial or on a plea of guilty;

	(ii)  acquittal;

	(iii)  acquittal by reason of mental disease or defect;

	(iv)  acquittal by reason of mental incompetence;

	(v)  the sentence imposed, including all conditions attached to the sentence by the sentencing judge;

	(vi)  deferred imposition of sentence with any conditions of deferral;

	(vii)  nolle prosequi;

	(viii)  a nolo contendere plea;

	(ix)  deferred prosecution or diversion;

	(x)  bond forfeiture;

	(xi)  death;

	(xii)  release as a result of a successful collateral attack;

	(xiii)  dismissal of criminal proceedings by the court with or without the commencement of a civil action for determination of mental incompetence or mental illness;

	(xiv)  a finding of civil incompetence or mental illness;

	(xv)  exercise of executive clemency;

	(xvi)  correctional placement on probation or parole or release; or

	(xvii)  revocation of probation or parole.

	(c)  A single arrest of an individual may result in more than one disposition.

	(11)  "Dissemination" means the communication or transfer of criminal justice information to individuals or agencies other than the criminal justice agency that maintains the information. It includes confirmation of the existence or nonexistence of criminal justice information.

	(12)  "Fingerprints" means the recorded friction ridge skin of the fingers, palms, or soles of the feet.

	(13)  "Public criminal justice information" means:

	(a)  information made public by law;

	(b)  information of court records and proceedings;

	(c)  information of convictions, deferred sentences, and deferred prosecutions;

	(d)  information of postconviction proceedings and status;

	(e)  information originated by a criminal justice agency, including:

	(i)  initial offense reports;

	(ii)  initial arrest records;

	(iii)  bail records; and

	(iv)  daily jail occupancy rosters;

	(f)  information considered necessary by a criminal justice agency to secure public assistance in the apprehension of a suspect; or

	(g)  statistical information.

	(14)  "State repository" means the recordkeeping systems maintained by the department of justice pursuant to 44-2-201 in which criminal history record information is collected, processed, preserved, and disseminated.

	(15)  "Statistical information" means data derived from records in which individuals are not identified or identification is deleted and from which neither individual identity nor any other unique characteristic that could identify an individual is ascertainable. 


Phone: 406 444-3064
e-mail: lheiman@state.mt.us	44-5-101.  Short title. This chapter may be cited as the "Montana Criminal Justice Information Act of 1979". 

	History: En. Sec. 1, Ch. 525, L. 1979. 

Compiler's Comments:

	Saving Clause:   Section 25, Ch. 525, L. 1979, was a saving clause. 

	Severability:   Section 26, Ch. 525, L. 1979, was a severability section. 
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	(ii)  in relation to the reliability of information, including information derived from reports of informants or investigators or from any type of surveillance.

	(b)  Criminal intelligence information does not include information relating to political surveillance or criminal investigative information.

	(6) (a)  "Criminal investigative information" means information associated with an individual, group, organization, or event compiled by a criminal justice agency in the course of conducting an investigation of a crime or crimes. It includes information about a crime or crimes derived from reports of informants or investigators or from any type of surveillance.

	(b)  The term does not include criminal intelligence information.

	(7)  "Criminal justice agency" means:

	(a)  any court with criminal jurisdiction;

	(b)  any federal, state, or local government agency designated by statute or by a governor's executive order to perform as its principal function the administration of criminal justice, including a fire agency or fire marshal that conducts criminal investigations of fires;

	(c)  any local government agency not included under subsection (7)(b) that performs as its principal function the administration of criminal justice pursuant to an ordinance or local executive order; or

	(d)  any agency of a foreign nation that has been designated by that nation's law or chief executive officer to perform as its principal function the administration of criminal justice and that has been approved for the receipt of criminal justice information by the Montana attorney general, who may consult with the United States department of justice.

	(8) (a)  "Criminal justice information" means information relating to criminal justice collected, processed, or preserved by a criminal justice agency.

	(b)  The term does not include the administrative records of a criminal justice agency.

	(9)  "Criminal justice information system" means a system, automated or manual, operated by foreign, federal, regional, state, or local governments or governmental organizations for collecting, processing, preserving, or disseminating criminal justice information. It includes equipment, facilities, procedures, and agreements.

	(10) (a)  "Disposition" means information disclosing that criminal proceedings against an individual have terminated and describing the nature of the termination or information relating to sentencing, correctional supervision, release from correctional supervision, the outcome of appellate or collateral review of criminal proceedings, or executive clemency. Criminal proceedings have terminated if a decision has been made not to bring charges or criminal proceedings have been concluded, abandoned, or indefinitely postponed.

	(b)  Particular dispositions include but are not limited to:

	(i)  conviction at trial or on a plea of guilty;

	(ii)  acquittal;

	(iii)  acquittal by reason of mental disease or defect;

	(iv)  acquittal by reason of mental incompetence;

	(v)  the sentence imposed, including all conditions attached to the sentence by the sentencing judge;

	(vi)  deferred imposition of sentence with any conditions of deferral;

	(vii)  nolle prosequi;

	(viii)  a nolo contendere plea;

	(ix)  deferred prosecution or diversion;

	(x)  bond forfeiture;

	(xi)  death;

	(xii)  release as a result of a successful collateral attack;

	(xiii)  dismissal of criminal proceedings by the court with or without the commencement of a civil action for determination of mental incompetence or mental illness;

	(xiv)  a finding of civil incompetence or mental illness;

	(xv)  exercise of executive clemency;

	(xvi)  correctional placement on probation or parole or release; or

	(xvii)  revocation of probation or parole.

	(c)  A single arrest of an individual may result in more than one disposition.

	(11)  "Dissemination" means the communication or transfer of criminal justice information to individuals or agencies other than the criminal justice agency that maintains the information. It includes confirmation of the existence or nonexistence of criminal justice information.

	(12)  "Fingerprints" means the recorded friction ridge skin of the fingers, palms, or soles of the feet.

	(13)  "Public criminal justice information" means:

	(a)  information made public by law;

	(b)  information of court records and proceedings;

	(c)  information of convictions, deferred sentences, and deferred prosecutions;

	(d)  information of postconviction proceedings and status;

	(e)  information originated by a criminal justice agency, including:

	(i)  initial offense reports;

	(ii)  initial arrest records;

	(iii)  bail records; and

	(iv)  daily jail occupancy rosters;

	(f)  information considered necessary by a criminal justice agency to secure public assistance in the apprehension of a suspect; or

	(g)  statistical information.

	(14)  "State repository" means the recordkeeping systems maintained by the department of justice pursuant to 44-2-201 in which criminal history record information is collected, processed, preserved, and disseminated.

	(15)  "Statistical information" means data derived from records in which individuals are not identified or identification is deleted and from which neither individual identity nor any other unique characteristic that could identify an individual is ascertainable. 


Phone: 406 444-3064
e-mail: lheiman@state.mt.us	44-5-103.  Definitions. As used in this chapter, the following definitions apply:

	(1)  "Access" means the ability to read, change, copy, use, transfer, or disseminate criminal justice information maintained by criminal justice agencies.

	(2)  "Administration of criminal justice" means the performance of any of the following activities: detection, apprehension, detention, pretrial release, posttrial release, prosecution, adjudication, correctional supervision, or rehabilitation of accused persons or criminal offenders. It includes criminal identification activities and the collection, storage, and dissemination of criminal justice information.

	(3)  "Confidential criminal justice information" means:

	(a)  criminal investigative information;

	(b)  criminal intelligence information;

	(c)  fingerprints and photographs;

	(d)  criminal justice information or records made confidential by law; and

	(e)  any other criminal justice information not clearly defined as public criminal justice information.

	(4) (a)  "Criminal history record information" means information about individuals collected by criminal justice agencies consisting of identifiable descriptions and notations of arrests; detentions; the filing of complaints, indictments, or informations and dispositions arising therefrom; sentences; correctional status; and release. It includes identification information, such as fingerprint records or photographs, unless the information is obtained for purposes other than the administration of criminal justice.

	(b)  Criminal history record information does not include:

	(i)  records of traffic offenses maintained by the department of justice; or

	(ii)  court records.

	(5) (a)  "Criminal intelligence information" means information associated with an identifiable individual, group, organization, or event compiled by a criminal justice agency:

	(i)  in the course of conducting an investigation relating to a major criminal conspiracy, projecting potential criminal operation, or producing an estimate of future major criminal activities; or

	(ii)  in relation to the reliability of information, including information derived from reports of informants or investigators or from any type of surveillance.

	(b)  Criminal intelligence information does not include information relating to political surveillance or criminal investigative information.

	(6) (a)  "Criminal investigative information" means information associated with an individual, group, organization, or event compiled by a criminal justice agency in the course of conducting an investigation of a crime or crimes. It includes information about a crime or crimes derived from reports of informants or investigators or from any type of surveillance.

	(b)  The term does not include criminal intelligence information.

	(7)  "Criminal justice agency" means:

	(a)  any court with criminal jurisdiction;

	(b)  any federal, state, or local government agency designated by statute or by a governor's executive order to perform as its principal function the administration of criminal justice, including a fire agency or fire marshal that conducts criminal investigations of fires;

	(c)  any local government agency not included under subsection (7)(b) that performs as its principal function the administration of criminal justice pursuant to an ordinance or local executive order; or

	(d)  any agency of a foreign nation that has been designated by that nation's law or chief executive officer to perform as its principal function the administration of criminal justice and that has been approved for the receipt of criminal justice information by the Montana attorney general, who may consult with the United States department of justice.

	(8) (a)  "Criminal justice information" means information relating to criminal justice collected, processed, or preserved by a criminal justice agency.

	(b)  The term does not include the administrative records of a criminal justice agency.

	(9)  "Criminal justice information system" means a system, automated or manual, operated by foreign, federal, regional, state, or local governments or governmental organizations for collecting, processing, preserving, or disseminating criminal justice information. It includes equipment, facilities, procedures, and agreements.

	(10) (a)  "Disposition" means information disclosing that criminal proceedings against an individual have terminated and describing the nature of the termination or information relating to sentencing, correctional supervision, release from correctional supervision, the outcome of appellate or collateral review of criminal proceedings, or executive clemency. Criminal proceedings have terminated if a decision has been made not to bring charges or criminal proceedings have been concluded, abandoned, or indefinitely postponed.

	(b)  Particular dispositions include but are not limited to:

	(i)  conviction at trial or on a plea of guilty;

	(ii)  acquittal;

	(iii)  acquittal by reason of mental disease or defect;

	(iv)  acquittal by reason of mental incompetence;

	(v)  the sentence imposed, including all conditions attached to the sentence by the sentencing judge;

	(vi)  deferred imposition of sentence with any conditions of deferral;

	(vii)  nolle prosequi;

	(viii)  a nolo contendere plea;

	(ix)  deferred prosecution or diversion;

	(x)  bond forfeiture;

	(xi)  death;

	(xii)  release as a result of a successful collateral attack;

	(xiii)  dismissal of criminal proceedings by the court with or without the commencement of a civil action for determination of mental incompetence or mental illness;

	(xiv)  a finding of civil incompetence or mental illness;

	(xv)  exercise of executive clemency;

	(xvi)  correctional placement on probation or parole or release; or

	(xvii)  revocation of probation or parole.

	(c)  A single arrest of an individual may result in more than one disposition.

	(11)  "Dissemination" means the communication or transfer of criminal justice information to individuals or agencies other than the criminal justice agency that maintains the information. It includes confirmation of the existence or nonexistence of criminal justice information.

	(12)  "Fingerprints" means the recorded friction ridge skin of the fingers, palms, or soles of the feet.

	(13)  "Public criminal justice information" means:

	(a)  information made public by law;

	(b)  information of court records and proceedings;

	(c)  information of convictions, deferred sentences, and deferred prosecutions;

	(d)  information of postconviction proceedings and status;

	(e)  information originated by a criminal justice agency, including:

	(i)  initial offense reports;

	(ii)  initial arrest records;

	(iii)  bail records; and

	(iv)  daily jail occupancy rosters;

	(f)  information considered necessary by a criminal justice agency to secure public assistance in the apprehension of a suspect; or

	(g)  statistical information.

	(14)  "State repository" means the recordkeeping systems maintained by the department of justice pursuant to 44-2-201 in which criminal history record information is collected, processed, preserved, and disseminated.

	(15)  "Statistical information" means data derived from records in which individuals are not identified or identification is deleted and from which neither individual identity nor any other unique characteristic that could identify an individual is ascertainable. 


Phone: 406 444-3064
e-mail: lheiman@state.mt.us	44-5-101.  Short title. This chapter may be cited as the "Montana Criminal Justice Information Act of 1979". 

	History: En. Sec. 1, Ch. 525, L. 1979. 

Compiler's Comments:

	Saving Clause:   Section 25, Ch. 525, L. 1979, was a saving clause. 

	Severability:   Section 26, Ch. 525, L. 1979, was a severability section. 
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	History: En. Sec. 3, Ch. 525, L. 1979; amd. Sec. 1, Ch. 804, L. 1991; amd. Sec. 1, Ch. 431, L. 1993; amd. Sec. 1, Ch. 147, L. 1999; amd. Sec. 1, Ch. 253, L. 2003. 

Compiler's Comments:

	2003 Amendment:   Chapter 253 in definition of criminal justice agency in (b) at end after "justice" inserted "including a fire agency or fire marshal that conducts criminal investigations of fires"; and made minor changes in style. Amendment effective October 1, 2003. 

	Applicability:   Section 3, Ch. 253, L. 2003, provided: "[This act] applies to any request for confidential criminal justice information made on or after [the effective date of this act]." Effective October 1, 2003. 

	1999 Amendment:   Chapter 147 inserted definition of fingerprints; and made minor changes in style. Amendment effective March 23, 1999. 

	1993 Amendment:   Chapter 431 in definition of criminal justice agency inserted (d) to include an agency of a foreign nation; in definition of criminal justice information system, in first sentence after "operated by", inserted "foreign"; and made minor changes in style. Amendment effective April 20, 1993. 

	1991 Amendment:   In definition of criminal justice agency, in (b) before "state", inserted "federal"; in definition of public criminal justice information, after "information", deleted "except confidential criminal justice information"; and made minor changes in style. 

	Code Commissioner Correction:   The Code Commissioner has substituted the department of justice for the division of motor vehicles in this section, because sec. 14, Ch. 503, L. 1985, repealed 2-15-2002, which had statutorily created the division, and sec. 1, Ch. 503 amended Title 61, Motor Vehicles, to substitute "department" for "division" throughout that title. The apparent intent was to eliminate the statutory status of the division, and therefore the Code Commissioner has changed statutory references accordingly (see 1-11-101(2)(g)). 

Cross References:

	Registration of sexual and violent offenders, Title 46, ch. 23, part 5. 

Case Notes:

	In Camera Review of Criminal Justice Information Required to Balance Privacy Interests Against Right to Know:   As part of its complaint, the Lincoln County Board of County Commissioners requested an evidentiary hearing, seeking the release of criminal justice system information related to an investigation of the Commission by the state. The state Criminal Investigation Bureau contended that the investigative file contained confidential information, the release of which would compromise both the investigation and the privacy interests of informants and witnesses. The District Court canceled the hearing, denied the request for dissemination of the investigative materials, and dismissed the complaint with prejudice. On appeal, the Supreme Court reversed, noting that an analysis of potentially competing privacy interests of the parties was necessary in order to balance those interests against the Commission's right to know. On remand, the District Court was instructed to conduct an in camera inspection of the investigative file in order to determine what material could be released to the Commission while maintaining the privacy of witnesses and informants and was instructed to limit the release of any investigative information by protective order. Lincoln County Comm'n v. Nixon, 1998 MT 298, 292 M 42, 968 P2d 1141, 55 St. Rep. 1222 (1998). 

Attorney General Opinions:

	Initial Offense Report -- Initial Arrest Record -- Release -- Deletion of Confidential Information:    Under this section, an initial offense report is the first record of a criminal justice agency that indicates that a criminal offense may have been committed, including the initial facts associated with that offense.  An initial arrest record is the first record made by a criminal justice agency indicating the fact of a particular person's arrest, including the initial facts associated with that arrest.  If an initial offense report or initial arrest record contains information defined as confidential by the Act, that information may have to be deleted prior to public dissemination. 42 A.G. Op. 119 (1988). 

	Recordings of Phone Calls Reporting Offenses and Dispatch Recordings -- Deletion of Confidential Information:    Recordings of phone calls reporting offenses and dispatch recordings should be considered public criminal justice information if they fall within the definition of public criminal justice information, except that if those recordings contain information defined as confidential, deletion of that information may be required prior to public dissemination. 42 A.G. Op. 119 (1988). 
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	(vii)  nolle prosequi;

	(viii)  a nolo contendere plea;

	(ix)  deferred prosecution or diversion;

	(x)  bond forfeiture;

	(xi)  death;

	(xii)  release as a result of a successful collateral attack;

	(xiii)  dismissal of criminal proceedings by the court with or without the commencement of a civil action for determination of mental incompetence or mental illness;

	(xiv)  a finding of civil incompetence or mental illness;

	(xv)  exercise of executive clemency;

	(xvi)  correctional placement on probation or parole or release; or

	(xvii)  revocation of probation or parole.

	(c)  A single arrest of an individual may result in more than one disposition.

	(11)  "Dissemination" means the communication or transfer of criminal justice information to individuals or agencies other than the criminal justice agency that maintains the information. It includes confirmation of the existence or nonexistence of criminal justice information.

	(12)  "Fingerprints" means the recorded friction ridge skin of the fingers, palms, or soles of the feet.

	(13)  "Public criminal justice information" means:

	(a)  information made public by law;

	(b)  information of court records and proceedings;

	(c)  information of convictions, deferred sentences, and deferred prosecutions;

	(d)  information of postconviction proceedings and status;

	(e)  information originated by a criminal justice agency, including:

	(i)  initial offense reports;

	(ii)  initial arrest records;

	(iii)  bail records; and

	(iv)  daily jail occupancy rosters;

	(f)  information considered necessary by a criminal justice agency to secure public assistance in the apprehension of a suspect; or

	(g)  statistical information.

	(14)  "State repository" means the recordkeeping systems maintained by the department of justice pursuant to 44-2-201 in which criminal history record information is collected, processed, preserved, and disseminated.

	(15)  "Statistical information" means data derived from records in which individuals are not identified or identification is deleted and from which neither individual identity nor any other unique characteristic that could identify an individual is ascertainable. 
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	(1)  "Access" means the ability to read, change, copy, use, transfer, or disseminate criminal justice information maintained by criminal justice agencies.

	(2)  "Administration of criminal justice" means the performance of any of the following activities: detection, apprehension, detention, pretrial release, posttrial release, prosecution, adjudication, correctional supervision, or rehabilitation of accused persons or criminal offenders. It includes criminal identification activities and the collection, storage, and dissemination of criminal justice information.

	(3)  "Confidential criminal justice information" means:

	(a)  criminal investigative information;

	(b)  criminal intelligence information;

	(c)  fingerprints and photographs;

	(d)  criminal justice information or records made confidential by law; and

	(e)  any other criminal justice information not clearly defined as public criminal justice information.

	(4) (a)  "Criminal history record information" means information about individuals collected by criminal justice agencies consisting of identifiable descriptions and notations of arrests; detentions; the filing of complaints, indictments, or informations and dispositions arising therefrom; sentences; correctional status; and release. It includes identification information, such as fingerprint records or photographs, unless the information is obtained for purposes other than the administration of criminal justice.

	(b)  Criminal history record information does not include:

	(i)  records of traffic offenses maintained by the department of justice; or

	(ii)  court records.

	(5) (a)  "Criminal intelligence information" means information associated with an identifiable individual, group, organization, or event compiled by a criminal justice agency:

	(i)  in the course of conducting an investigation relating to a major criminal conspiracy, projecting potential criminal operation, or producing an estimate of future major criminal activities; or

	(ii)  in relation to the reliability of information, including information derived from reports of informants or investigators or from any type of surveillance.

	(b)  Criminal intelligence information does not include information relating to political surveillance or criminal investigative information.

	(6) (a)  "Criminal investigative information" means information associated with an individual, group, organization, or event compiled by a criminal justice agency in the course of conducting an investigation of a crime or crimes. It includes information about a crime or crimes derived from reports of informants or investigators or from any type of surveillance.

	(b)  The term does not include criminal intelligence information.

	(7)  "Criminal justice agency" means:

	(a)  any court with criminal jurisdiction;

	(b)  any federal, state, or local government agency designated by statute or by a governor's executive order to perform as its principal function the administration of criminal justice, including a fire agency or fire marshal that conducts criminal investigations of fires;

	(c)  any local government agency not included under subsection (7)(b) that performs as its principal function the administration of criminal justice pursuant to an ordinance or local executive order; or

	(d)  any agency of a foreign nation that has been designated by that nation's law or chief executive officer to perform as its principal function the administration of criminal justice and that has been approved for the receipt of criminal justice information by the Montana attorney general, who may consult with the United States department of justice.

	(8) (a)  "Criminal justice information" means information relating to criminal justice collected, processed, or preserved by a criminal justice agency.

	(b)  The term does not include the administrative records of a criminal justice agency.

	(9)  "Criminal justice information system" means a system, automated or manual, operated by foreign, federal, regional, state, or local governments or governmental organizations for collecting, processing, preserving, or disseminating criminal justice information. It includes equipment, facilities, procedures, and agreements.

	(10) (a)  "Disposition" means information disclosing that criminal proceedings against an individual have terminated and describing the nature of the termination or information relating to sentencing, correctional supervision, release from correctional supervision, the outcome of appellate or collateral review of criminal proceedings, or executive clemency. Criminal proceedings have terminated if a decision has been made not to bring charges or criminal proceedings have been concluded, abandoned, or indefinitely postponed.

	(b)  Particular dispositions include but are not limited to:

	(i)  conviction at trial or on a plea of guilty;

	(ii)  acquittal;

	(iii)  acquittal by reason of mental disease or defect;

	(iv)  acquittal by reason of mental incompetence;

	(v)  the sentence imposed, including all conditions attached to the sentence by the sentencing judge;

	(vi)  deferred imposition of sentence with any conditions of deferral;

	(vii)  nolle prosequi;

	(viii)  a nolo contendere plea;

	(ix)  deferred prosecution or diversion;

	(x)  bond forfeiture;

	(xi)  death;

	(xii)  release as a result of a successful collateral attack;

	(xiii)  dismissal of criminal proceedings by the court with or without the commencement of a civil action for determination of mental incompetence or mental illness;

	(xiv)  a finding of civil incompetence or mental illness;

	(xv)  exercise of executive clemency;

	(xvi)  correctional placement on probation or parole or release; or

	(xvii)  revocation of probation or parole.

	(c)  A single arrest of an individual may result in more than one disposition.

	(11)  "Dissemination" means the communication or transfer of criminal justice information to individuals or agencies other than the criminal justice agency that maintains the information. It includes confirmation of the existence or nonexistence of criminal justice information.

	(12)  "Fingerprints" means the recorded friction ridge skin of the fingers, palms, or soles of the feet.

	(13)  "Public criminal justice information" means:

	(a)  information made public by law;

	(b)  information of court records and proceedings;

	(c)  information of convictions, deferred sentences, and deferred prosecutions;

	(d)  information of postconviction proceedings and status;

	(e)  information originated by a criminal justice agency, including:

	(i)  initial offense reports;

	(ii)  initial arrest records;

	(iii)  bail records; and

	(iv)  daily jail occupancy rosters;

	(f)  information considered necessary by a criminal justice agency to secure public assistance in the apprehension of a suspect; or

	(g)  statistical information.

	(14)  "State repository" means the recordkeeping systems maintained by the department of justice pursuant to 44-2-201 in which criminal history record information is collected, processed, preserved, and disseminated.

	(15)  "Statistical information" means data derived from records in which individuals are not identified or identification is deleted and from which neither individual identity nor any other unique characteristic that could identify an individual is ascertainable. 
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46-16-130. Pretrial diversion. (1) (a) Prior to the filing of a charge, the prosecutor and a defendant
who has counsel or who has voluntarily waived counsel may agree to the deferral of a prosecution for a
specified period of time based on one or more of the following conditions:

(i) that the defendant may not commit any offense;

(ii) that the defendant may not engage in specified activities, conduct, and associations bearing a
relationship to the conduct upon which the charge against the defendant is based,;

(iii) that the defendant shall participate in a supervised rehabilitation program, which may include
treatment, counseling, training, or education;

(iv) that the defendant shall make restitution in a specified manner for harm or loss caused by the
offense; or

(v) any other reasonable conditions.

(b) The agreement must be in writing, must be signed by the parties, and must state that the defendant
waives the right to speedy trial for the period of deferral. The agreement may include stipulations
concerning the admissibility of evidence, specified testimony, or dispositionsif the deferral of the
prosecution is terminated and thereis atrial on the charge.

(c) The prosecution must be deferred for the period specified in the agreement unless there has been a
violation of itsterms.

(d) The agreement must be terminated and the prosecution automatically dismissed with prejudice
upon expiration and compliance with the terms of the agreement.

(2) A condition of pretrial diversion may be for the court to refer a defendant for evaluation to
determine the appropriateness of proceedings pursuant to Title 53, chapter 21.

(3) After acharge has been filed, a deferral of prosecution may be entered into only with the approval
of the court.

(4) A prosecution for aviolation of 61-8-401, 61-8-406, or 61-8-410 may not be deferred.

History: En. Sec. 129, Ch. 800, L. 1991; amd. Sec. 38, Ch. 262, L. 1993; amd. Sec. 4, Ch. 447, L. 1995; amd.
Sec. 5, Ch. 342, L. 2001.
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44-5-101. Short title.

44-5-101. Short title. This chapter may be cited as the "Montana Criminal Justice Information Act of
1979".

History: En. Sec. 1, Ch. 525, L. 1979.
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44-5-103. Definitions.

44-5-103. Definitions. Asused in this chapter, the following definitions apply:

(1) "Access' meansthe ability to read, change, copy, use, transfer, or disseminate criminal justice
information maintained by criminal justice agencies.

(2) "Administration of criminal justice" means the performance of any of the following activities:
detection, apprehension, detention, pretrial release, posttrial release, prosecution, adjudication,
correctional supervision, or rehabilitation of accused persons or criminal offenders. It includes criminal
identification activities and the collection, storage, and dissemination of criminal justice information.

(3) "Confidentia criminal justice information” means:

(@) criminal investigative information;

(b) criminal intelligence information;

(c) fingerprints and photographs,

(d) criminal justice information or records made confidential by law; and

(e) any other criminal justice information not clearly defined as public criminal justice information.

(4) (a) "Criminal history record information™ means information about individuals collected by
criminal justice agencies consisting of identifiable descriptions and notations of arrests; detentions; the
filing of complaints, indictments, or informations and dispositions arising therefrom; sentences;
correctional status; and release. It includes identification information, such as fingerprint records or
photographs, unless the information is obtained for purposes other than the administration of criminal
justice.

(b) Criminal history record information does not include:

(i) records of traffic offenses maintained by the department of justice; or

(ii) court records.

(5) () "Criminal intelligence information” means information associated with an identifiable
individual, group, organization, or event compiled by a criminal justice agency:

(i) in the course of conducting an investigation relating to a major criminal conspiracy, projecting
potential criminal operation, or producing an estimate of future major criminal activities; or

(i) in relation to the reliability of information, including information derived from reports of
informants or investigators or from any type of surveillance.

(b) Criminal intelligence information does not include information relating to political surveillance or
criminal investigative information.

(6) (a) "Criminal investigative information” means information associated with an individual, group,
organization, or event compiled by a criminal justice agency in the course of conducting an investigation
of acrime or crimes. It includes information about a crime or crimes derived from reports of informants
or investigators or from any type of surveillance.

(b) The term does not include criminal intelligence information.

(7) "Criminal justice agency" means:

(@) any court with criminal jurisdiction;

(b) any federal, state, or local government agency designated by statute or by a governor's executive
order to perform as its principal function the administration of criminal justice, including afire agency
or fire marshal that conducts criminal investigations of fires,

(c) any local government agency not included under subsection (7)(b) that performs asits principal
function the administration of criminal justice pursuant to an ordinance or local executive order; or
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(d) any agency of aforeign nation that has been designated by that nation'slaw or chief executive
officer to perform as its principal function the administration of criminal justice and that has been
approved for the receipt of criminal justice information by the Montana attorney general, who may
consult with the United States department of justice.

(8) (a) "Criminal justice information” means information relating to criminal justice collected,
processed, or preserved by acriminal justice agency.

(b) The term does not include the administrative records of acriminal justice agency.

(9) "Criminal justice information system" means a system, automated or manual, operated by foreign,
federal, regional, state, or local governments or governmental organizations for collecting, processing,
preserving, or disseminating criminal justice information. It includes equipment, facilities, procedures,
and agreements.

(10) (a) "Disposition” means information disclosing that criminal proceedings against an individual
have terminated and describing the nature of the termination or information relating to sentencing,
correctional supervision, release from correctiona supervision, the outcome of appellate or collateral
review of criminal proceedings, or executive clemency. Criminal proceedings have terminated if a
decision has been made not to bring charges or criminal proceedings have been concluded, abandoned,
or indefinitely postponed.

(b) Particular dispositions include but are not limited to:

(i) conviction at trial or on a pleaof guilty;

(i) acquittal;

(i11) acquittal by reason of mental disease or defect;

(iv) acquittal by reason of mental incompetence;

(v) the sentence imposed, including all conditions attached to the sentence by the sentencing judge;

(vi) deferred imposition of sentence with any conditions of deferral;

(vii) nolle prosequi;

(viii) anolo contendere plea;

(ix) deferred prosecution or diversion;

(x) bond forfeiture;

(xi) death;

(xii) release as aresult of a successful collateral attack;

(xiii) dismissal of criminal proceedings by the court with or without the commencement of acivil
action for determination of mental incompetence or mental illness;

(xiv) afinding of civil incompetence or mental illness;

(xv) exercise of executive clemency;

(xvi) correctional placement on probation or parole or release; or

(xvii) revocation of probation or parole.

(c) A single arrest of an individual may result in more than one disposition.

(11) "Dissemination” means the communication or transfer of criminal justice information to
individuals or agencies other than the criminal justice agency that maintains the information. It includes
confirmation of the existence or nonexistence of criminal justice information.

(12) "Fingerprints" means the recorded friction ridge skin of the fingers, palms, or soles of the feet.

(13) "Public criminal justice information” means:

(a) information made public by law;
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(b) information of court records and proceedings;

(c) information of convictions, deferred sentences, and deferred prosecutions;

(d) information of postconviction proceedings and status;

(e) information originated by a criminal justice agency, including:

(1) initial offense reports;

(i1) initial arrest records;

(ii1) bail records; and

(iv) daily jail occupancy rosters;

(f) information considered necessary by a criminal justice agency to secure public assistance in the
apprehension of a suspect; or

(g) statistical information.

(14) "State repository” means the recordkeeping systems maintained by the department of justice
pursuant to 44-2-201 in which criminal history record information is collected, processed, preserved,
and disseminated.

(15) "Statistical information™ means data derived from records in which individuals are not identified
or identification is deleted and from which neither individual identity nor any other unique characteristic
that could identify an individual is ascertainable.

History: En. Sec. 3, Ch. 525, L. 1979; amd. Sec. 1, Ch. 804, L. 1991; amd. Sec. 1, Ch. 431, L. 1993; amd.
Sec. 1, Ch. 147, L. 1999; amd. Sec. 1, Ch. 253, L. 2003.
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44-5-301. Dissemination of public criminal justice information.

44-5-301. Dissemination of public criminal justice information. (1) There are no restrictions on the
dissemination of public criminal justice information.

(2) All public criminal justice information is available from the department or the agency that isthe
source of the original documents and that is authorized to maintain the documents according to
applicable law. These documents must be open, subject to the restrictions in this section, during the
normal business hours of the agency. A reasonable charge may be made by a criminal justice agency for
providing a copy of public criminal justice information.

History: En. Sec. 10, Ch. 525, L. 1979; amd. Sec. 12, Ch. 416, L. 1999.
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44-5-303. Dissemination of confidential criminal justice information -- procedure for dissemination through court.

44-5-303. Dissemination of confidential criminal justice information -- procedure for
dissemination through court. (1) Except as provided in subsections (2) through (4), dissemination of
confidential criminal justice information is restricted to criminal justice agencies, to those authorized by
law to receiveit, and to those authorized to receive it by adistrict court upon awritten finding that the
demands of individual privacy do not clearly exceed the merits of public disclosure. Permissible
dissemination of confidential criminal justice information under this subsection includes receiving
investigative information from and sharing investigative information with afire service agency or fire
marshal concerning the criminal investigation of afire.

(2) If the prosecutor determines that dissemination of confidential criminal justice information would
not jeopardize a pending investigation or other criminal proceeding, the information may be
disseminated to a victim of the offense by the prosecutor or by the investigating law enforcement agency
after consultation with the prosecutor.

(3) Unless otherwise ordered by a court, a person or criminal justice agency that accepts confidential
criminal justice information assumes equal responsibility for the security of the information with the
originating agency. Whenever confidential criminal justice information is disseminated, it must be
designated as confidential.

(4) The county attorney or the county attorney's designee is authorized to receive confidential
criminal justice information for the purpose of cooperating with local fetal, infant, and child mortality
review teams. The county attorney or the county attorney's designee may, in that person's discretion,
disclose information determined necessary to the goals of the review team. The review team and the
county attorney or the designee shall maintain the confidentiality of the information.

(5) (a) If aprosecutor receives awritten request for release of confidential criminal justice
information relating to a criminal investigation that has been terminated by declination of prosecution or
relating to a criminal prosecution that has been completed by entry of judgment, dismissal, or acquittal,
the prosecutor may file a declaratory judgment action with the district court pursuant to the provisions of
the Uniform Declaratory Judgments Act, Title 27, chapter 8, for release of the information. The
prosecutor shall:

(i) file the action in the name of the city or county that the prosecutor represents and describe the
city's or county'sinterest;

(ii) list as defendants anyone known to the prosecutor who has requested the confidential criminal
justice information and anyone affected by release of the information;

(iii) request that the prosecutor be allowed to deposit the investigative file and any edited version of
the file with the court pursuant to the provisions of Title 27, chapter 8;

(iv) request the court to:

(A) conduct an in camerareview of the confidential criminal justice information to determine
whether the demands of individual privacy do not clearly exceed the merits of public disclosure; and

(B) order the release to the requesting party defendant of whatever portion of the investigative
information or edited version of the information the court determines appropriate.

(b) In making an order authorizing the release of information under subsection (5)(a), the court shall
make a written finding that the demands of individual privacy do not clearly exceed the merits of public
disclosure and authorize, upon payment of reasonable reproduction costs, the release of appropriate
portions of the edited or complete confidential criminal justice information to persons who request the
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information.

(c) Inan action filed for the court-ordered release of confidential criminal justice information under
subsection (5)(a), the parties shall bear their respective costs and attorney fees.

(6) The procedures set forth in subsection (5) are not an exclusive remedy. A person or organization
may file any action for dissemination of information that the person or organization considers
appropriate and permissible.

History: En. Sec. 12, Ch. 525, L. 1979; amd. Sec. 3, Ch. 804, L. 1991; amd. Sec. 2, Ch. 125, L. 1995; amd.
Sec. 7, Ch. 519, L. 1997; amd. Sec. 2, Ch. 253, L. 2003.
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