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Chief Justice Karla M. Gray delivered the Opinion of the Court. 
  
 
¶1 Pursuant to Section I, Paragraph 3(d)(v), Montana Supreme Court 1996 Internal 

Operating Rules, as amended in 2003, the following memorandum decision shall not be cited 

as precedent.  It shall be filed as a public document with the Clerk of the Supreme Court and 

its case title, Supreme Court cause number and disposition shall be included in this Court's 

quarterly list of noncitable cases published in the Pacific Reporter and Montana Reports.  

¶2 In December of 2002, Eric Robert Smith was convicted of misdemeanor indecent 

exposure.  We dismissed his subsequent appeal to this Court as untimely, and later affirmed 

the denial of his petition for postconviction relief by the Fourth Judicial District Court, 

Missoula County.  Here, Smith appeals the District Court’s dismissal of his second petition 

for postconviction relief.  We affirm. 

¶3 We restate the issue as whether all claims raised in Smith’s second petition for 

postconviction relief are procedurally barred.   

¶4 We have determined to decide this case pursuant to Section I, Paragraph 3(d) of our 

1996 Internal Operating Rules, as amended in 2003, which provides for memorandum 

opinions.  The dispositive issues are clearly controlled by settled Montana law.   

¶5 With the exception of claims of actual innocence—“that the petitioner did not engage 

in the conduct for which [he] was convicted”—based on newly-discovered evidence, a 

petition for postconviction relief must be filed within one year after the underlying criminal 

conviction becomes final.  Section 46-21-102, MCA.  The only newly-discovered evidence 



  

alleged in Smith’s second petition for postconviction relief are a psychological evaluation of 

his ex-wife and her testimony at a March 9, 2006 hearing.  While both may cast doubt on the 

general veracity of Smith’s ex-wife, neither establishes that Smith did not engage in the 

conduct for which he was convicted.  Smith has not overcome the one-year time limit on 

filing petitions for postconviction relief.     

¶6 In his appeal, Smith also faults the District Court for stating it was unable to locate the 

criminal judgment against him while it was reviewing his files for purposes of his second 

petition for postconviction relief, and for failing to conduct a hearing on that petition.  Smith 

has not established reversible error in either regard.  He concedes the criminal judgment 

exists, and it was not necessary that the District Court review it in order to rule on Smith’s 

second petition for postconviction relief.  Hearings regarding petitions for postconviction 

relief in non-death penalty cases are discretionary, and Smith has not established an abuse of 

discretion in the court’s failure to hold a hearing.  See § 46-21-201(5), MCA.   

¶7 We affirm the District Court’s dismissal of Smith’s second petition for postconviction 

relief. 
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