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IN THE WATER COURTS OF THE STATE OF MONTA A/T,v-¢ S fi.i\
YELLOWSTONE DIVISION STE el e =
STILLWATER RIVER BASIN (43C) 1= mDJ o
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IN THE MATTER CF THE ADJUDICAZiON CF N s
THE EXISTING RIGHTS TO THE USE OF ALL CRSE FO. 430126, 427

CLATHM NO. I
A43C-7-1898€8-00,
16583100, 189892-00,

THE WATER, BOTH SURFACE AND UNDERGROUND,
WITHIN THE STILLWATER RIVER DRAINAGE
AREA, INCLUDING ALL TRIBUTARIES OF TEE
STILLWATER RIVER IN STILLWATER, SWEET
GRASS, PARK AND CARBON COUNTIES,

MONTAMA .

R A N N N A W

CLAIMANT: William Mouat, Margaret deLannoy

OBJECTOR: Department of Natural Resources & Conservation
United States Department of Agriculture,
Forest Service, Harry W. Bass III Trust
CN MOTION OF THE WATER COURT

MASTER'S REPORT

PINDINGS OF FACT

1. The Montana Department of Natural Resources and

Conmervation (DNRC) filed timely objectiorns contesting volume,

2. 7The Court calied these in on its own moLivas
regarding volume on 43C-W-189892 and priority datz oo
43C-W-189888 and 189891.

2, The Harry Bass 3TI Trust filed 2 timelv ohisction

to 43C-W-188388 contesting prilority dete, velumz, place ~f uss,
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4. The United States Department of Agriculture,
forest Service filed a timelv objection to 43C-W-184%88%
contesting volume and flow rate.

5. The Court received a stipulation on 43C-W-189888
signed by William Mouat, William C. deLannov, Lrustee, Leanne
Schraudner, attorney representing the Harry Bass III Trust and
Ken Pitt, Special Assistant U.S. Attorney, representing the
United States Department of Agriculture, Forest Service agreeing

to chanyges 1n privriity date and voluwe. Tue Ghiited Staces airg



Harry Bass III Trust withdrew their objections upon the Courts
acceptance of the stipulation.

6. After reviewing these facts the Master finds that
there has been no overreaching or misunderstanding kv the parties
in the signing of this stipulation.

7. The Court received a withdrawal of objection on
43C-W-189888, 189891 and 1828%2 from the DNRC zlong with a
September 26, 1986 report from Charley Carpenter of the DNRC with
findings that the method of irrigation was natural overflow and
water spreading.

8. The Court received an affidavit ard letter from
William Mouat regarding historical use and need for decreed
volume amounts on 43C-W-189891 and 18989%2.

- 9. The lands claimed in 43C-W-189888 and 189891 were
part of the Crow Indian Reservation on the priorit? cates -
claimed.

10. ™here is no evidenc2 that the lcnds contained in
43C-W-189888 and 189891 were originally Indian allotments.

11. The lands in 189888 and 189891 were signed over to
the United States by the Crow Indians through a treaty dated

December 8, 1890, which was retified by Congress March 3, 1

@

51,
and the lands were opened for public settlement on October 12z,
1892.

12. In the 1987 Legislative Session, Section 85-2-234
MCA, Final Decrees, was amended by Senate Bill 102. SB 102
stated that the amount of water for direct flow rights such as
irrigation rights shall be measured by flow rate unless the Water

Judge determines otherwise.



13. These are not direct flow irrigation claims as
evidenced by the method of irrigation and hence not susceptible
To meastrcment by fiow rate.

CORCLUSICNS OF LAW

I.

The Water Court has jurisdiction to review all
oixjections to Temporary Preliminary Decrees pursuant to Sec.
§5-2-233, KCA.

I1.

Indian lands become part of the public domain when a

cessation treaty is signed by the Indians and then ratified by

Congress, not when the land is officially opened up for

settlement Cook et al v. Hudson 110 MT 263, 103 P2d 1z7, (1940).

ITII.
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The date the cessztion treaty regarding the land in

claims 43C-W-189888 and 1898%1 was ratified by Concrzss was Marc

~r
March 3, 1891.
iv.
Pursuant to SB.102 the flow rate amonnts should be
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remeved from the abstracts cr these claizs uil:
Court rules at some future time that flow rate is a necessary
element to adequately administer these richts.
V.
The objections of the DNRC, USDA Forest Service and

Harry Bass III Trust are deemed withdrawn.

2, 19021, Eence these claimg cannot have z prisritr earlier ther



VI.

The motions of the Court are deemed withdrawn.

VIT.

Based uzon the evidence presented the following changes

should be made to the abstracts of claims as they appezar in the

Temporary Preliminary Decree of the Stillwater River Basin:

43C-W-169888-00

PRIORITY DATE:
FLOW RATE:
VOLUME:

Remove remarks regarding volume and

and adad:

The method of irrigation is natural

spreading.

43C-W-189891-00

PRIORITY DATE:
FLOW RATE:

Remove

remarxe
and add:

The method of
spreading.

A2°-1-130892-090

an e

FLOW RAT:I:

Remove remark

=

The method of

spreading.

DATED this

February 25, 18%4

0

230.00 afy

priority date

over—-flow and water
March 3, 1891
0
regarding volome and priority date

irrigztion iz nsztural cver-Ilow end watox
o

Ieormrdine volunma and edd:

irrigaticen is natural over-fliow and water
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Czrcl Brown
Water Master



CERTIFICATE OF SERVICE

I, Judith A. Salvas, Deputy Clerk of Court cf the
Montana Water Court, hereby certify that a true and correct copy
of the above Master's Report was duly served upon the following
rerscens listed herein, by depositing the same, postage prepaid,

in the United States mail.

Margaret deLannoy Harry W. Rass III Trust
gWilliam G. Mcuat, Att. -~ %Leannc Schraudner, Att.
Suite 317 222 East Main, Suite 301

First Federal Savings Bldg. Bozeman, HNT 59715
Billings, MT 58101
James HMadden, Legal Counsel

Kenneth Pitt, Special Mt. Dept. of Natural

Agst., U, S. Attorney Resources & Conservation
P. G. Box 7669 1520 East Sixth
pMisgoula, MT 59807 BEelena, MT 54620

John R. Hill, Jr., Attorney
Department of Justice
1282 Btoeout £t., Drawer 3607
Denver, Colorado 80294

CETED thiS¢?;Lqﬁ day of Nevember 12¢2.
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IN THE WATER COURTS OF THE STATE OF MONTANA ST e RO
YELLOWSTONE DIVISION S RreewEll Y
STILLWATER RIVER BASIN - 43C .;~~{ LU “‘1 -
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LN THE MATTER OF THE ADJUDICATION OF ) b o .ﬂ;\>‘ '
THT EXISTING RIGHTS TO THE USE OF ALL ) Wiy, e
14% WATER, BOTH SURFACE AND UNDERGROUID, ) Cese No. U3C-126 Tt
WITHIN THE STILLWATER RIVER DRAINAGE ) Claim Ho. 43C-1-189383
/AEA, INCLUDING ALL TRIBUTARIES OF THE )
STILLWATER RIVER IN STILLWATER, SWEET )
GRASS, PARK AND CAREON COUNTIES, )
MONTANA, )
)
STIPULATION

The United States of America, Objector, by and through its undersigned
attorneys, William Mouat, as legal counzel for William Mouvat and Margaret
lannoy, Claimant, and Leanne M. Schraudner, as legal counsel for the Harry
Bass Trust III, Objector, submit the following "STIFULATIONY with respect to
C laim No. H3C-W-180888

1. Volume shall be reduced from 564 acre feet to 230 acre feek.
2. Priority date shall be changzed from 1883 to February 25, 1894,

All remaining porticns of the rights as decreed shall remain as evidenced
irr the temporary preliminary decree.

When the foregoing corrections are enterzd izto “he Frelimicary and Final
Decrees and with no other changes, except for a reducticn in voluaz or flow
rate, in the "Abstract of Water Right" for Watar Right Mo, 43017189883, the
flctice of Objection of the United States of America and Lhe Harry Bass Trust
IZI shall be deemed tc have been withdrawn.
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DATED this .7 ‘day of January,

1087.
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LIAM MOUAT
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CLAIMANTS
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‘LEANNE M. QCHRAULVER

T s

Lttorney for Harry Bass Trust III

CBJECTOR

BYRON H. DUNBAR
United States Attorney
Tistrict of Mo

~yni e
Nlana

By:¥f§4é7ﬂmh»ﬁfﬁfi?{
JOHN R. HILL, dn., Atuorney
u.sS. Departmgnt of Justice
rand & @iz tulcT Resources Divizion
1061 Stoul Strezt, P2, Draver 2507
Denver, CU 8029%
(303) 844-2892

KENNETH P. PITT

Special Assistant United States Attorney

Tiatrieot B

b 0. Box 7669

Fias3cula, ©F

(406) 329-3066

o

ch o
mLanna

550

i

ATICRNEYS
UNITED SiA:

TIY A

TES GF AMERICA



IN TEE WATER COURTS OF THE STATE OF MONTANA

YELLOWSTONE DIVISION /__,_’.""’ -
STILLWATER BASIN >
¥ Kk % k k k kX K* K* * &k *x * * & ﬂ_-L:ff* SR )

PSR S
i* ::'17?$ .?
. I |

IN THE MATTER CF THE ADJUDICATION V- o
OF THE EXISTING RIGHTS TO THE USE CASE NO.43C: 12§ . -
OF ALL THE WATER, BCTH SURFACE AND " BRI R
UNDERGROUND, WITHIN THE STILLWATER WATRLR RTGHT CTHIM _1)7

NCS. 43C-K— 180083;
S2C-1T-1R989]1
43C-W-189892

RIVER DRAINAGE AREA, INCLUDING ALL
TRIBUTARIES OF THE STILLWATER RIVER
IN STILLWATER, SWEETGRASS, PARK AND
CARBON COUNTIES, MONTANA.

* % %k % % %k %k X x & Kk v ok X

WITHDRAWAL OF OBJOECTION
* x k X X K % Kk x K % Kk % K Kk

The 1987 Montana Legislature authorized the Water Court to
delete volume for certain water rights in its decrees (SB 102).
By Order of June 4, 1987, the Water Court ruled that volume will
not be decreed for the above water rights claim(s), unless an

#;nterested party makes a motion requesting-that volume be

- )

Von51dered as a necessary elemen; to adequately administer tre
right.

The Department of Natural Resoucsces aad Concervation
cbjection(s) to the above claim(s) pertained only to volume.
Based upon SB 102 and the Water Court's Order of June 4, 1987,

the Department of Natural Resouvrces and Conservation, by and

through the undersigned attorney, withdraws ::

. - ~ ~ { M o
5 ij&LLLOﬂKS/ (e}

the above water rights claim(s).

( A
Y Q/;’l ,(0 *“(’Q}\
DATED this \Y" - day of Fubust, 1987.

BY \Egmmkﬁ v@\_}kséé%h-ﬁx

rtment of Natural Resources
and Conservation
20 East Sixth Avenue
Helena, MT 59620-2301




CERTIFICATE OF SERVICE
I, the undersigned attorney for the Department of Natural

Resources and Concervation, hereby certify that on the [i?} day

. (/' ’\X\’J\JJQ/\
of , 1987, a true and accurate copy of the WITHDRAWAL OF

OBJECTION was duly served upon all parties or counsel of reccrd,
by depositing the same, postage prepaid, in the United States

Mail.

William G. Mouat

Attorney at Law

Suite 317 First Federal Savings Builcding
- 2829 Third Avenue North

Billings, MT 5810

Ken Pitt

USFS

P.0O. Box 7663
Missoula, MT 59801

John Hill, Jr.

U.S. Dept. of Justice

1961 Stout Street

Drawer 3607 )
Denver, CO 80294
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I 2ARTMENT OF NATURAL
RESOURCES AND CONSERVATION
BILLINGS WATER RIGHTS FIELD OFFICE

TED SCHWIKIEN GOVERKOR 1537 AVENUE D — SUITE 352

N O Y O N —

o ! TRDE; ¢ET-Z10% BILLINGS, MONTANA 79102

MEMORANDUM

TO: Jim Madden, Legal Staff

FROM: Charley Carpenterf.Adjudication Specialist
DATE: September 26, 1986

SUBJ: Volume - Mouat 430 (2L

Bill Mouat come in to the Billings Field Office todav to discuss DMNRC objections
to his claims. Claims 43C-¥W189888, WiB9891 and WiES5392 are irrigation claims
with DNRC objections to volume. Mr. Mouat explained to me that in all three
cases, the method of irrigation is by natural overflow and waterspreading. He
indicated that he would be willing to agree in these cases to the volume and
flow rate guidelines for this method. }

Flow rate is nct quantified for natural overflow or waterspreading. The Water
Court volume guideline for these methods in Climatic Area 5 is 1.4 acre-feet per
year. The cuideline volume for the claims would be as follows:

wW189888 - 35.00 acre—feet
w1898%1 - 28.00 acre-feel
W189892 - 7.60 acre-feet

CC/kb
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IN THE WATER COURTS OF THE STATE OF MONTANA X Y
YELLOWSTONE DIVISIOW AR R
STILLWATER RIVER BASIN - (43C) -

Yo% X % Y % LA I S A - T . S

IN THE MATTER OF THE ADJUDICATION OF THE ) Case No. 43C-126
EXISTING RIGHTS TO THE USE OF ALL THE ) Claims No. 189888,
WATER, BOTH SURFACE AND UNDERGROUND, } 189891 and
WiTHIN THE STILLWATER RIVER DRAINAGE ) 189892
AREA, INCLUDING ALL TRIBUTARIES OF THE }
STILLWATER RIVER IN STILLWATER, SWEET )
GRASS, PARK AND CARBON COUNTIES, MONTANA. )

)

AFFIDAVIT

WILLIAM G. MOUAT, of lawful age, being first duly sworn on
cath deposes and says:

That he is one of the owners of certain water rights in the
waters of Basin 43C, in the Stillwater River, Stillwater County,
Montana, under Claims No. 189888, 189891 and 189892.

Claim No. 43C-W-189891 (Axtel Creek):

The Temporary Preliminary Decree was 322 acr= feet per year.

he land irrigated by this stream 1is rocky and porous 2and toe

iidelines for alfalfa would not apply to the area 1rr1gated by this

“ream because the amount of water needasd would be much greater than

the amount needed under the guidelines for alfalfa. The volume amount
for this claim should be 322 acre feet per year.

(f.» (J“ =

Claim No. 43C-W-189892 (Unnamed stream parallel to and South
ftel Creek):

—

o

The Temporary Preliminary Decre= was &5.32 acre fee:f pev
yzar. The land irrigated by this stveam s vocky ona porous and tae
guidelines for alfalfa would not apply to the area irrigated by this
stream because the amount of water needed would be much greater than
the amount needed under the guidelines for alfalfa. The volume amount
for this claim should be 45.82 acre feet per year.

Claim No. 43C-W-189888 (Silver Creek)

The Temporary Preliminary Decree was 564.00 acre feet per
year. On January 28, 1987, I signed a Stipulation, a copy of which is
attached hereto, in which I agreed that the volume would be reduced
from 564 acre feet to 230 acre feet, and that the priority date would
be changed from 1883 to February 25, 1894.

SRILED -
““% St ta of l.’::t:"ﬁ o

A L
Meter oot 2%



year.

Novemnber,

The volume amount for that ciaim should be 230 acre fe=zt per

-
DATED this < ‘s day of November, 1987.

EN A . £
// Py ) _/._I..S ,"/2‘? S

William G. Mouat

Subscribed and sworn to before me this 7. .« day of
1987. B

\
;

(7() R '-'./‘-! s /;?7 7. (V/"}{(f :-f "

Notary Publig for the State of Montana.
Residing” at Billings, Montana. My Com-
mission expires August 30, 1988.



IN THE WATER COURTS OF THE STATE OF MONTANA
YELLOWSTONE DIVISION

STILLWATER RIVER BASIN (43C)
X k k k k kK kX k x k k k x k *k k k k *x *

IN THE MATTER OF THE ADJUDICATION OF )
THE EXISTING RIGHTS TO THE USE OF ALL ) CASE NO. 43C-126
THE WATER, BOTH SURFACE AND UNDERGROUND,) CLAIM NO.
WITHIN THE STILLWATER RIVER DRAINAGE ) 43C-W-189888-00
AREA, INCLUDING ALL TRIBUTARIES OF THE ) 43C-W-189891-00
STILLWATER RIVER IN STILLWATER, SWEET ) 43C-W-189892~-00
GRASS, PARK AND CARBON COUNTIES, )

)

)

MONTANA.

CLAIMANT: William Mouat, Margaret deLannoy

OBJECTOR: Department of Natural Resources & Conservatio
United States Department of Agriculture,
Forest Service, Harry W. Bass III Trust
ON MOTION OF THE WATER COURT

AMENDED MASTER'S REPORT

FINDINGS OF FACT

1. On November 22, 1988, the Master's Report was
issued in the above entitled case with Findings and Conclusions

conerning the volumes on these claims as follows:

43C-W-189888-00 230 AFY
43C-W-189891-00 322 AFY
43C-W-189892-00 45.82 AFY

2. On December 7, 1988, the Court received an
objection to the Master's Report from the Montana Department of
Natural Resources and Conservation (DNRC) contesting the volumes

and requesting that they be decreed as consumptive volumes as

follows:
43C-W-189888-00 35 AFY
43C-W-189891-00 28 AFY
43C-W-189892-00 7 AFY

3. On December 28, 1988, the Court received claimants

response to DNRC's objection to the Master's Report.



4. On February 15, 1989, the Court received DNRC's
Brief in Support of Quantification of Water Spreading Systems by

Consumptive Volume.

5. The DNRC bases its contentions on the claims

examination rules which serve as guidelines in claims

examination. Consumptive volumes for alfalfa represent the

guidelines volumes for water spreading systems based on climatic

area. However, the rules are only guidelines as indicated by the
volume remark that appears on each of these claims "Standards on
volumes found in the findings of fact are only quidelines.
Claimed volumes may be modified by the Court on individual
objection.”

6. Claims of existing rights are considered prima
facie proof of their contents until overcome by objection and
weight of evidence, pursuant to Sec. 85-2-227 MCA.

7. The claimant has produced evidence of soil type and
climate area in support of volume amounts in excess of the
guideline amounts.

8. While guideline consumptive volumes are useful
where conveyance losses are difficult or impossible to ascertain
there is no rule that demands that only consumptive volumes be
used where the parties have made the effort to ascertain the
actual volumes historically used.

9. The DNRC contends that the Court should deviate
from the comsumptive volume guideline only where a diversion

volume has been measured by field investigation. However, the



Water Court is not limited to the acceptance of only one type of
evidence, but may consider all evidence in its decisions Sec.
85-2-231(d), MCA.

10. The preponderance of the evidence favors granting
volumes that include conveyances losses. Howevér, in
consideration of consistency the claims should be remarked that
the volume amounts include conveyance losses.

CONCLUSIONS OF LAW

I.

The Water Court has jurisdiction to review all
objections to Temporary Preliminary Decrees pursuant to Sec.
85-2-233, MCA.

II.

Based upon the foregoing, the following modification and
no other should be made to the Master's Report in Case 43C-126:

Add to Conclusions of Law No. VII., page 4 claims
43C-W-189888~-00, 189891-00 and 189892-00 the following remark:

The volume amount represents the consumptive use and

conveyance losses.

DATED this 52?)% day of June 1989.

QM Srspo

Carol Brown
Water Master




CERTIFICATE OF SERVICE

I, Judith A. Salvas, Deputy Clerk of Court of the
Montana Water Court, hereby certify that a true and correct copy
of the above Amended Master's Report was duly served upon the
following persons listed herein, by depositing the same, postage

prepaid, in the United States mail.

Margaret deLannoy Harry W. Bass III Trust
%wWilliam G. Mouat, Att. $Leanne Schraudner, Att.
Suite 317 222 East Main, Suite 301

First Federal Savings Bldg. Bozeman, MT 59715

Billings, MT 59101
James Madden, Legal Counsel

Kenneth Pitt, Special Mt. Dept. of Natural

Asst. U. S. Attorney Resources & Conservation
P, O. Box 7669 1520 East Sixth
Missoula, MT 59807 Helena, MT 59620

John R. Hill, Jr., Attorney
Department of Justice
1962 Stout St., Drawer 3607
Denver, Colorado 80294

DATED this jﬂ?Z&f day of June 1989.

}_ﬁzzﬂ troa

udith A, Salvas
Deputy Clerk of Court




