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IN THE WATER COURT OF THE STATE OF MONTANA

* * * * * * * * * * * * * * * * * * * *

NOTICE OF FILING OF MASTER'S REPORT

TO: ALL PARTIES
	

FEB 1 1 1992

RE: Case 76M-65	

Montana Water Court

This is to provide you with Notice that the Water Master

has filed a Master's Report (Findings of Fact and Conclusions of

Law) with the Clerk of the Water Court for the water right(s)

listed above. A copy of the Master's Report is enclosed with this

Notice.

Please review this Master's Report carefully. If there

are any corrections or changes that need to be made, you have 10

days from service of this Notice to file a written objection. You

must mail a copy of your written ob-jection to all the other parties 

who have been involved in this . proceeding and file a certificate of 

such mailing with the Water Court. (This procedure is required by

Rule 1.11. Water Right Claims Examination Rules and by Rules 5 and

53 of the Montana Rules of Civil Procedure.)

DATED this 11th day of February, 1992.

LORI M. BURNHAM
Clerk of Court
Montana Water Court
P. 0. Box 879
Bozeman, MT 59771-0879
(406) 586-4364
1-800-624-3270 (in Montana)



IN THE WATER COURT OF THE STATE OF MONTANA
CLARK FORK DIVISION - CLARK FORK RIVER BETWEEN THE
BLACKFOOT RIVER AND FLATHEAD RIVER BASIN (76M)

* * * * * * *

Case No. 76M-65

76M-W-105214-00

FEB 11 1992

CLAIMANT: Earl E. and Noella Morgenroth 	 kleathrta Mu Court

ON MOTION OF THE WATER COURT

OBJECTOR: Montana Department of Natural Resources & Conservation

MASTER'S REPORT

FINDINGS OF FACT

1. This Noella Morgenroth and Earl E. Morgenroth

irrigation claim is for a use right, 50.00 miner's inches from

Mitouer Gulch, appropriated on February 25, 1972. The November 11,

1981 Affidavit of Earl E. Morgenroth, which is attached to the

Statement of Claim, states that "... the volume of water set forth

in the Statement of Claim for Existing Water Rights has been used

on the property described in that Statement of Claim since on or

about February 25, 1972. Those waters have been used continuously

since that time, up to and through the time of making this

Affidavit." That period of continuous use is February 25, 1972 to

November 11, 1981.

2.	 The Montana Department of Natural Resources and

* * * * * * * * * * * * * * * * * *

IN THE MATTER OF THE ADJUDICATION )
OF THE EXISTING RIGHTS TO THE USE )
OF ALL THE WATER, BOTH SURFACE AND )
UNDERGROUND, WITHIN THE CLARK FORK
RIVER BETWEEN THE BLACKFOOT RIVER )
AND FLATHEAD RIVER DRAINAGE AREA, )
INCLUDING ALL TRIBUTARIES OF THE )
CLARK FORK RIVER BETWEEN THE BLACKFOOT )
RIVER AND FLATHEAD RIVER IN )
LAKE, MINERAL, MISSOULA AND SANDERS )
COUNTIES, MONTANA. )

)



Conservation ("Department") objected to the acres irrigated, volume

and flow rate of this Earl E. Morgenroth and Noella Morgenroth

irrigation claim.

3. This claim was called in on Motion of the Montana

Water Court due to the gray area remark concerning acres irrigated,

volume and flow rate.

4. On July 28, 1987 the Department filed a Withdrawal of

Objection which does not specify any changes to be made.

5. On September 16, 1987 John Westenberg, Adjudication

Specialist for the Department, filed his field investigation

report. He had conducted a field investigation for the

Department's legal staff in 1986. Mr. Morgenroth did not accompany

him during the investigation. His 1986 report found 4.00 riparian

acres flat enough for irrigation but no evidence of historical

irrigation. Mr. Morgenroth requested a second field investigation

so he could show Mr. Westenberg the point of diversion and place of

use. A second field investigation was conducted with Mr. Morgen-

roth in 1987. The 1987 report states:

No additional evidence of historic irrigation was

observed on the second field investigation. Physical

evidence of a pump site could not be found, and the side

channel shown to me by Mr. Morgenroth followed irregular

lines that indicated it had not been improved for use as

a conveyance. According to Mr. Morgenroth, the side

channel was used to irrigate a small garden as recently

as five years ago. No physical evidence of such a garden
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remains. The area is covered by tall brush and trees.

Included in the report were photographs of the claimed place of use

and point of diversion. These photographs were taken by John

Westenberg during his 1986 field investigation. These photographs

clearly show that there has not been irrigation on the claimed

place of use since 1972 as claimed. The thick, tall grass, bushes

and trees belie any irrigation, particularly continuous irrigation,

since the claimed appropriation date of February 25, 1972.

6. On September 18, 1989 Earl E. Morgenroth filed an

Affidavit stating that the historically irrigated place of use was

4.00 acres lying along Mitouer Gulch in the NWNE section 8, 31N,

18W.

7. Upon review of the Statement of Claim, the Affidavits

and the field investigation reports it appears that a diversion

structure does not and did not exist, and that there has not been

any irrigation of the claimed place of use.

8. This claimed water right has not been used.

CONCLUSIONS OF LAW

I.

The Montana Water Court has jurisdiction to review all

objections to temporary preliminary decrees pursuant to Mont. Code

Ann. §85-2-233.

II.

The Montana Water Court has jurisdiction over all matters

relating to the determination of existing water rights and may

consider a matter within the Court's jurisdiction on its own
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motion. Mont. Code. Ann. §3-7-224.

Upon review of the Affidavit and Withdrawal of Objection

it appears that they are proper and are accepted by this Court.

IV.

As this claimed water right has not been used, this

claimed right has not been perfected and is not an existing water

right.

V.

As this is not an existing water right, this claim should

be dismissed and should not appear in the Preliminary or Final

Decrees in the Clark Fork River Between the Blackfoot River and

, 1992.

Flathead River Basin (76M).

DATED this // day o

/;-digrA4
Kathryn LI
Water Ma er

. Lam ert

CERTIFICATE OF SERVICE 

I, Lori M. Burnham, Clerk of Court of the Montana Water

Court, hereby certify that a true and correct copy of the above

MASTER'S REPORT was duly served upon the persons listed below by

depositing the same, postage prepaid, in the United States mail.

Earl and Noella Morgenroth
215 Westview Drive
Missoula, MT 59801

-4-



Lo
Clerk

Burnham
Court

Randy Cox, Attorney
201 West Main
P. 0. Box 9199
Missoula, MT 59807

Tim D. Hall, Attorney
Dept. of Natural Resources
1520 East Sixth
Helena, MT 59620

DATED this	 day o 'f.	, 1992.
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IN THE WATER COURTS OF THE STATE OF MO
CLARK FORK DIVISION - CLARK FORK RIVER BE

BLACKFOOT RIVER AND FLATHEAD RIVER BASI
* * * * * * * * * * * * * * * * * * * * *

IN THE MATTER OF THE ADJUDICATION
OF THE EXISTING RIGHTS TO THE USE
OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THE CLARK FORK
RIVER BETWEEN THE BLACKFOOT RIVER
AND FLATHEAD RIVER DRAINAGE AREA,
INCLUDING ALL TRIBUTARIES OF THE
CLARK FORK RIVER BETWEEN THE BLACK-
FOOT RIVER AND FLATHEAD RIVER IN
LAKE, MINERAL, MISSOULA AND SANDERS
COUNTIES, MONTANA.

)

STATE OF MONTANA
) ss.

County of Missoula

EARL E. MORGENROTH, being first duly sworn upon
oath, deposes and says:

1. Affiant is the owner of property to which the
water rights claim for irrigation purposes dated November 18,
1981 applies. The case number 76-M-65 has been assigned by
the Department of Natural Resources & Conservation. The
claim number assigned by the Department is W105214.

2. The original irrigation claim submitted was
for irrigation of 25 acres in two separate locations,
including eight acres lying along Mithauer (or Mitouer) Gulch
and 17 acres in another portion of property owned by me.

3.	 On August 3, 1987, I accompanied Mr. John
Westenberg of the Montana Department of Natural Resources &
Conservation as he conducted a field investigation of the
subject property. I showed him a pumpsite and a side channel
that had been used to divert water and convey it to property
lying in a riparian plain along Mithauer Gulch. The
irrigable portion of that property is approximately four
acres and has been irrigated in the past, as recently as
seven years ago.

4.	 After review of the results of the field
investigation by Mr. Westenberg and based upon my own
knowledge of the past irrigation practices conducted under

) CASE 76
)
)
)
) AFFIDAVIT OF
) EARL E. MORGENROTH
)
)
)
)
)
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the Notice of Appropriation attached to my original water
rights claim form, I respectfully request that the claim form
submitted by me be amended to reflect irrigation of 4 acres
lying along Mithauer (Mitouer) Gulch in the NW 1/4 NE 1/4,
Section 8, T31N, R18W. That is an area that has been
irrigated by me for a garden area and to grow grass for
horses that are pastured there. I wish to retain my right to
irrigate that ground through this amended claim.

EARL E. MORGENR

SUBSCRIBED AND SWORN TO before me this /1 	 day
of September, 1989. 	

a7.,0-YL-Co 

NOTARY PUBLIC FOR THE STATE -0F MONTANA-.
Residing at Missoula, Montana 
My Commission Expires: 	 c-// 

AFFIDAVIT OF EARL MORGENROTH -- Page 2



DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

MISSOULA WATER RIGHTS FIELD OFFICE

HOLIDAY VILLAGE PRO	 5

TO:	 KATHRYN LAMBERT, WATER MASTER

FROM:	 JOHN WESTENBERG, ADJUDICATION SPECIALIST .1
A

APPROVED BY: LARRY HO 	 , WATER RIGHTS BUREAU CHIEF

RE:	 Case 76M-65 (Earl and Noella Morgenroth, Claimant)

DATE:	 September 9, 1987

As ordered by Judge Lessley (see enclosed), I have field investigated
Irrigation claim W105214 to determine the number of acres irrigated.
Earl Morgenroth, the claimant, accompanied me on the investigation,
which was conducted on the morning of August 3, 1987.

I previously field investigated this claim on April 5, 1986. However,
Mr. Morgenroth was unable to accompany me on that date. A copy of the
report describing that earlier investigation is enclosed. As the
initial report indicates, no evidence of historic irrigation could be
found.

Mr. Morgenroth subsequently asked that a second field investigation be
conducted and that he accompany me. The purpose was to point out the
location of a pumpsite and a side channel used to divert and convey
water that may have been overlooked during the initial investigation.

No additional evidence of historic irrigation was observed on the
second field investigation. Physical evidence of a pumpsite could not
be found, and the side channel shown to me by Mr. Morgenroth followed
irregular lines that indicated it had not been improved for use as a
conveyance. According to Mr. Morgenroth, the side channel was used to
irrigate a small garden as recently as five years ago. No physical
evidence of such a garden remains. The area is covered by tall brush
and trees.

The garden area pointed out by Mr. Morgenroth is also described on his
domestic water right claim, W105215. The claim describes 1/4 acre of
lawn and garden. No objections or water court motions have been made
regarding this domestic claim.

If you have any further questions about this field investigation,
please feel free to call me.

JW:dbe

AN EOUAL OPPORTUNITY EMPLOYER
	 p.bkorces sropNo
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MONT. D =17. of NATURAL

FIELD INVESTIGATION REPORT	 nEJOURCES & CONSEVATION

FOR DNRC OBJECTION TO FILE #105214

On April 3, 1986, John Westenberg investigated the claimed place of use for
water right W105214. W105214 was filed by Earl and Noella Morgenroth and

- describes the diversion of water from Mitouer Gulch for the irrigation of 25
acres in Section 8, T13N, R18W. The priority date claimed for this use is
February 25, 1946%

1992
DNRC's air photo analysis of the claimed place of use did not discern any
evidence of existing or recent irrigation. DNRC subsequently objected to the
claim. Randy Cox, attorney for the Morgenroth's, authorized a field
investigation of the claim by DNRC. (See attached correspondence)

Field conditions on April 5 were excellent, with fair skies, 50 degree
temperatures, no snow cover, and because it was early spring, no foliage to
obscure important features. Mitouer Gulch was running bankfull.

I walked the length of Mitouer Gulch as it flows through the Morgenroth
property, and was unable to locate any ditches coming off of it. I located
what appeared to be old wheel tracks (see photo #1), as well as what appeared
to be an overflow channel (see photo #2) crossing portions of the claimed
place of use. Although each of these "watercourses" had small amounts of
water in it, this water appeared to be the result of the high water flows in
Mitouer Gulch; there were no turnouts, headgates or wing dams where they
intersected with the Gulch. Also, neither of these features were logically
located for the irrigation of the claimed place of use.

I also was unable to find any ground within the claimed place of use that
showed evidence of existing or historic irrigation. The existence of a well
established growth of brush, willows, cottonwoods, and ponderosa pine
precludes the possibility that any portions of the claimed place of use could
have been cleared and put into crop or pasture as recently as 1972.

Of the 25 claimed acres, only 4 are sufficiently flat to be irrigated. These
4 acres, which are outlined on the attached air photo, are riparian in
character. The remaining 21 acres claimed consist of +50% slopes which rise
directly from the streambank, and are not irrigable with the flood techniques
described on the claim.

In summary, my field investigation corroborates DNRC's original air photo
analysis; I could find no evidence of irrigation, present or historic.

JW:sll
Attachment



•

IN THE WATER COURTS OF THE STATE OF MONTANA
CLARK FORK DIVISION - CLARK FORK RIVER BETWEEN THE

BLACKFOOT RIVER AND FLATHEAD RIVER BASIN (76M)
** * * * * * * * * * * * * * * *

CASE NO. 76M-65

CLAIMANT: Earl & Noella Morganroth

OBJECTOR: Mt. Dept. of Natural Resources & Conservation

ORDER

It is ORDERED that a field investigation shall be

conducted to determine the number of acres irrigated.

DATED this	 day of August, 1987.

W. W. Lessley
Chief Water Judge

Larry Holman, Chief
Missoula Field Office

IN THE MATTER OF THE ADJUDICATION )
OF THE EXISTING RIGHTS TO THE USE )
OF ALL THE WATER, BOTH SURFACE AND )
UNDERGROUND, WITHIN THE CLARK FORK )
RIVER BETWEEN THE BLACKFOOT RIVER )
AND FLATHEAD RIVER DRAINAGE AREA, )
INCLUDING ALL TRIBUTARIES OF THE )
CLARK FORK RIVER BETWEEN THE BLACK- )
FOOT RIVER AND FLATHEAD RIVER IN )
LAKE, MINERAL, MISSOULA AND SANDERS )
COUNTIES, MONTANA. )

)

* * * * * *•* *
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Date 3 #(/--C-s

LN THE WATER COURTS OF THE STATE OF MONTANA
CLARK FORK DIVISION- CLARK FORK RIVER BETWEEN THE

BLACKFOOT RIVER AND FLATHEAD RIVER BASIN
* * * * * * * * * * * * * * * * * * * * * * * * * * * * *

IN THE MATTER OF THE ADJUDICATION )
OF THE EXISTIIC RIGHTS TO THE USE )
OF ALL THE WATER, BOIH SURFACE	 )TICEN 	 OF OBJECTION AND
AND UNDERIKMD, WITHIN THE CLARK ) 	 REQUEST FOR HEARMG

PORK RIVER BEIWEEN THE BLACKFOOT 	 )	 BASIN 76M
RIVER AND FLATHEAD RIVER DRAINIGE )

AREA, INCLUDING ALL TRIBUTARIES OF )
THE CLARK FORK RIVER BETWEEN THE )
BLACKFOOT RIVER AND FLATHEAD RIVER )
IN LAKE, MINERAL, MISSCULA, AND
SANDERS COUNTIES, MONTANA. 

1. Claim # 1'-105214 

2. Source Mitouer Gulch; CountyEissoula

3. Vpe of Claim:  X  Irr 	  Dom 	  Stook 	  Other Uses

4.	 Name of Party to wham the water right was issued:
Earl and Noelle Moroenroth

5.	 Oajector's name, address and phone numter:
Department of Natural Resouices & Conservation (DNRC) 
rast Na..	 First Name	 Middle Initial
32 South Ewing 
Street Address or Rpst Office Box
Helena,  Montana 55620 

City	 State	 Zip Code
_416 	 444-6601 
Area Corle	 Pho,:i. Number

6.	 Name of objecting party's attorney and address, if any:
Hall	 Tim	 D. 

Last Nade	 First Name	 Middle Initial
32 South Ewing 
Street Address or Post Office Box
Helena, Montana 59620 

City	 State	 . Zip Code
406	 444-6698 
Area Code	 Phone Number

7.	 Basis of Cbjection:
Cwnership	 Place of Use	 Point of Diversion
Priority date	 _x_ Acres Irrigated	 Means of Diversion
Purpose of Right	 SourcQ	 x  Volume or Flow Rate
Period of Use

8.	 Signature of dojector:

9. Attach on separate sheet of paper an explanation of the reason for your
objection.

10. Send completed objection form to: Montana Water Courts
P.O. Box 879
Bozeman, MT 59715



AaaACHMENT TO DOUCE OF OBJECTION DORM MOM

Claim No. W-105214 

1.	 Findings and conclusions with which the DNRC disagrees:

Maximum Acres: 25

Place of Use: 
8 acres E2NKNE Sec 8 T13N R18W
6 acres E2SEM/ Sec 8 T13N R18W
acres W2NE5N Sec 8 T13N R18W

25 acres total

Flow Rate: .95 cfs

Volume: 75 ac-ft/year

(b) Page No. 1185, Paragraph No. 4,5,7,6,11 of Preliminary Decree.

2.	 Departent contends these findings should be:

Eaxinr] Acres: 0 (zero)

Flow Rate: 0 (zero)

Volume: 0 (zero)

3. Specific grounds and evidence upon which DNRC's objection is based:

Analysis of USDA Aerial Photo No. 1379-194, dated 7/21/1980, indicates
zero acres of irrigation.

4. Standing to object:
The DNRC's standing to object to the above-identified (Temporary)

Preliminary Decree is granted under Section 85-2-233, MCA, and the DNRC's
responsibility under the Water Use Act.



Tim D. Hall 4
Legal Counsel

FROM:

DATE:	 /1.)7/gC

RE:
CLAIM f

BASIN
niq 

7 At,-

TO:

DNRC FIELD INVESTIGATION REQUEST

11444441A---  FIELD OFFICE

NAME: 	

This claimant has authorized a field investigation for the
above claim(s). Enclosed is a copy of the authorization which
you should have with you when you make the investigation.

tou1 d you please complete .the .investigation . and repo4ob?...740e
!I/VA itt Axt,eitepu r_647(.46 4a AVix.

Please call Susan Cottingham, DNRC Paralegal, if there are
any problems with this timetable (444-6704).

Thank you.

cc: Bob Poad

Yes
o

 No XT The claimant must accompany you on the field
investigation.



MT	 .0 (19101P644
KAJIL R KAJW.WL7tG
TrOWAS OCONtr
LAM C HALCOR
_LaJACS .1 INOW4
WIL.UAW L ORTYLrY
&WIZ T .1 COIC
ROBCRT .1 WA-LJTVI

%. LAW OFFICES

BoONE, KARLB ERG a HADDON
SURE 30 I CIEKTRM. SOUAJR£

20 1W mAJH

MISSOULA. MONTANA 59802

November 5, 1985

TELEP943W
54.)-66M

MT-A CCXXAO6

Susan Cottingham
Department of Natural Resources
and Conservation

32 South Ewing
Helena, Montana 59601

.P4 ECEiVEED

Nov 01 1935

r.ONTANA DEFT. OF NATURAL

S3',IRCES & CONSERVATION

Re: Earl and Noella Morgenroth

Dear Susan:

This is response to our telephone conversation of
October 30, 1985. In that conversation, you requested that
the Department of Natural Resources be authorized to conduct
a field investigation on the property. You are, by this
letter, authorized to conduct such an investigation. Mr.
Morgenroth is unlikely to be able to accompany anyone on
such a trip and I do not have sufficient knowledge of my own
to be of any assistance. Accordingly, I suggest that the
field examination be carried out by the Department alone.

Sincerely,

BOONE, KARLBERG & HADDON

Randy J. Cox

RJC:ks

Enc.

cc: Earl E. and Noella Morgenroth

VOM.R11,290everstepiemie,



Case No. 76M-65

Earl & Noella
Morgenroth

Mt. Dept. of
Natural Resources
and Conservation

CLAIMANT:

OBJECTORS:

By
Randy J. Cox

Attorneys for Claimants

IN THE WATER COURTS OF THE STATE OF MONTANA
CLARK FORK DIVISION - CLARK FORK RIVER BETWEEN THE

BLACKFOOT RIVER AND FLATHEAD RIVER BASIN

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

IN THE MATTER OF THE ADJUDICATION )
OF THE EXISTING RIGHTS TO THE USE )
OF ALL THE WATER, BOTH SURFACE AND )
UNDERGROUND, WITHIN THE CLARK FORK )
RIVER BETWEEN THE BLACKFOOT RIVER )
AND FLATHEAD RIVER DRAINAGE AREA, )
INCLUDING ALL TRIBUTARIES OF THE )
CLARK FORK RIVER BETWEEN THE
BLACKFOOT RIVER AND FLATHEAD RIVER )
IN LAKE, MINERAL, MISSOULA AND
SANDERS COUNTIES, MONTANA,

STATUS REPORT BY CLAIMANTS

At the recent prehearing conference, the Court directed

the undersigned to advise the Court regarding the potential for

modifying the Statement of Claim at issue.

It appears as if the acreage claimed for irrigation is

overstated. Claimants do, however, take sharp issue with the

results of the field investigation conducted by DNRC. Claimants

have irrigated by use of a side channel as well as a pump.

Counsel for Claimants will contact DNRC personnel to discuss this

issue. It is hoped that a stipulation can be reached which pre-

serves Claimants' water rights in an approrpriate and agreeable

volume, flow rate and acreage.

DATED this

R E C	 E C

.11.H_ 1	 19c33

MONTANA D.N.R.C.

MISSOULA FIELD OFFICE

day of July, 1986.

BOONE, KARLBERG & HADDON
301 Central Square; 201 W. Main
Missoula, Montana 59802-4392
Telephone: (406) 543-6646



CERTIFICATE OF SERVICE 

This is to certify that a copy of the foregoing was duly

served by mail upon the following individuals at their addresses

V'Athis if --- day of July, 1986:

Tim D. Hall, Esq.
Legal Counsel
Department of Natural Resources

and Conservation
1520 East Sixth Avenue
Helena, Montana 59620

John Westenberg
Department of Natural Resources
and Conservation

2102 Bow Street
Missoula, Montana 59801

BOONE, KARLBERG & HADDON
Suite 301, Central Square
201 West Main
Missoula, Montana 59802-4392



TELEPHONE
54305646

AREA COOE 406

KARL R. KARLBERG
OF COUNSEL

W.T. BOONE 11910-19841
THOMAS H. BOONE
SAME. HADDON
JAMES J. SENN
WILLIAM L CROWLEY
RANDY.). COX
ROBERT.). SULLIVAN
DAVID.). DIETRICH

LAW OFFICES

BOONE, KARLBERG & HADDON

201 W. MAIN
SUITE 301 CENTRAL SQUARE

P.O. BOX 9199

MISSOULA, MONTANA 59807

April 13, 1987

John Westenberg
Department of Natural Resources

and Conservation
Water Rights Bureau
1900 Brooks
Missoula, Montana 59801

Re: Earl Morgenroth Water Rights

Dear John:

I have contacted Earl Morgenroth in response to your
recent phone call. He will get ahold of you before his next
trip to Missoula or on his next trip to Missoula to arrange
a time to visit the property. I appreciate your patience
and your persistence.

Sincerely,

BOONE, KARLBERG & HADDON

Randy J. Cox

RJC/ks

RECEEVED

MONTANA D.N.R.C.

11!5SOULA FIELD OFFICE
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12. Peeiscils) Ds uss: April _ _

acre feet per n,eaf

f.-3. cubic feet per second
gallons per minute_
miner's inches

to u.ro

&tack one:	 ' Decreed Water Right

Filed Appropriatlon Right

X Use Water Ftight

Priority del ../ or date of first use

April	 1 r 1972.•. „••
r"	 2

q.k

14. Attach Copies of the Decree. Recore of Frang or Proof of Use Right

Attach Copied; of aerial phOtogrePhS, U.S. Geological Survey maps or such other documents necessary to
show point of diversion, place of use, piece of storage. and conveyance lac;lities.

!Ildieekted Statement signed by claimant.

:u.
Osenty of	 itlAicouta_

Eat.	 NO1WEIMOTII and
,	 having been duly sworn, depose and say that I.

belso of legal OP and being the Cla;rhan' L -c4 ihii-elaim of existing water right, and the person whose name•. •	 ..
• is signed to it as the claimant, know the contents of this claim and the matters and things stated there are

true and correct.

•.:.
STATE OF MONTANA,	 .„

V

X f'
Subalribed and sworn before me. this	 day of juitgamatkote_19  81 

•

•.

• U•
hut-i chc SIP PO

Re 3 icting	 Hissoulst_Montana__
My Commissio.-. expires ___,Ntctkor_2Q, _1984
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EXHIBIT C	

105214

AFFIDAVIT

STATE OF MONTANA	 )
:	 ss.

County of Missoula )

EARL E. MORGENROTH, being duly sworn upon oath,

deposes and says:-

This Affidavit is submitted in support of,Affiant

and Noella Morgenroth's Statement of Claim for Existing

Water Rights (Irrigation). Affiant states that the vulume

of water set forth in the Statement of Claim for Existing

Water Rights has been used upon the property described in

that Statement of Claim since on or about February 25,

1972. Those waters have been used continuously since that

tine, up to and through the time of making of this Affidavit.

In support of Affiant and Noella Morgenroth's

Statement of Claim for Existing Water Rights is submitted a

'Notice of Appropriation filed February 25, 1972 by Affiant

and Noella Morgenroth. That Notice of Appropriation sets

out that Affiant and Noella Morgenroth intend to appropriate

50 inches of the waters of the unnamed creek flowing through

Mithauer-:(Mitouer) Gulch and to use those waters on certain

described property as set forth in the Notice of Appro-

priation. Affiant states that the Notice of Appropriation

inadvertently failed to set forth an additional place of

use, that being the NE1/4, Section 8, T13N, R18W. Affiant

states that the waters which were intended to be appro-

4riated	 'Ofthe.Notice of Appropriation have
.y:	 •

set'forth in the Statement of

oiEs et ne,Wii Rights including the NE1/4, Section
Since the Notice of Appropriation fails to

,a

properly deiCribe the lands upon which the water was intended

to,be used and has been used, AffiAnt and Noella Morgenroth



otary or t tate o
Residing at Missoula, Montana
My CommIssion expires:

(SEAL)

^ 'be

'if'. •	 ••VA

kJ%

,
	 1.05214,_

• t-:.f •

are submitting 
this Ststeemont:.0kAl,stia. for Existing Water

.	 '	 -	 •	
=	

-

Right&

	

	

a Filid-Appropriation

-

DAT= this	
of	

1981.

	

ar	 orgenr t

SUBSCRIBED AND SWORN to before me this et day of

IWOM/AWC—___. 1981.

Right .



Dt m Nc. 78 . 0 N10/7D

.	 ,
Co-Owner or Other

' Interest Owner	 MORGENROTH 
.	 usi

Address 215 Westview Drive 

105215

07. Of)/ - e!/- 0")

(*nor ol Water Right

RECE!VEC:

DOMESTIC	 !..
For the Water Cotirte of the State of Montana

"V STATEMENT OF CLAIM

MORGEN ROTH

FOR EXISTING WATER RIGHTS

tas4

	

Earl 	 E. 

	

ril	 itirwe

Noella
Fos!

•• 2; Cji!.`

Yicale

City 	 Missoula 	 State	 Montana Zip Code_5_9_8_01____

Home Phone No.  728 - 2381 Business Phone No. 728-2850

2. Person completing form 	 Cox 	 / J. Randy 

Boone, Karlberg & Haddtbn	 fusi	 V liCk 1'10,31

Address  Suite 301_ Central Square. 221__West Main 

City 	 Missoula	 	 State	 Montana	 Zip Code  59802 

Home Phone No. 	 	 	  Business Phone No.  543-6646 

3. , Use:	 533 Domestic

urce of Water

in Stream	 Name ,	 l k..1- 	 Tributary ot  C.Lckc-k< C-7-.A.X *Rturi7..;
-—	 .........__ . ._

Unnamed creek flowing through Mithauer (Mitouer) Gulch

Tributary of 	

O Reservoir	 Name 	 	 Stream

Tributary of 	

5. Point of Diversion: County • Missoula" 

NE  14  SE  1/4  NW  1/2. Section 8	  T   	 f	 R  18
Lot 	 2 	 , Block	 , Subdivision 	

5. Means of Diversion:

O Pump	 Capacity	 	 gpm

20 Gravity flow

O Other:	 Explain 	  

7. Piece of use and acres irrigated. 	 County 	 Missoula 

1/4 acres. _  NE  1 4  SE 1/4	 NW 1/4. Section 8	 13___NC15, R	 la 	poi'
acres. Lot	 2 	, Block 	 	 Subdivision

O Spring

O well	 Tributary of the Clark Fork

O Lake	 Name	 Stream'

L

8. Number of persons served Five

..ovx.pccoa*c.c.:/*.TdcpcovvvrocovvoolKe



•

4

0 cubic feet per second

	

.	 9. Flow rate clalmeci:	 20 	 GE gallons per minute
0 miner's inches

-•	 10. Volum* claimed: 	 1 . 5 	acre-teat

i.;

	

$	 11. Period(s) of use January 1 to December 31

• El: Decreed Water Right

U. ' Flied Appropriation Right

••: %-f Use Water Right

13. Attach copies of the Decree, Record of Filing or Proof of Use Right.

it; Attach copiai of aerial photographs. U.S. Geological Survey maps or such other documents necessary to
show point Of dithirsionipliCtiOf use, place of storage, and conveyance facilities.

'••••'..':'..; - -	 -:.15i Nmatited ailment sip. * if dilininv 	L

1: , - - • . '	 -	 ;-- ,-	 4k,,

sii:4•=f;i?".r. .mONTÁt4A -,

. County of  Missoula	 •.. - ).-

- 2 4B1 	 MORGENROTH and
1,Z :110ELLAie MORGENROTH , , having been first duly sworn, depose(s) and say(s)„...-

:.• ,.4thatt/ifkifira_j(thaY. ), ....00113: 0f legal sage and befrtg_the claimant(s) of the foregoing claim of Existing Water
7 Right and the PersOn(s) whose riarnti(s) is (ere) aUbicribed thereto as the claimant(s), that OM (){(they)

know(s) the contents of said foregoing claim-end that the Matters and things therein are true and correct.

-	 ••	 •	 •

:14-	 ,n •

"	 'of  -4,ett'bie ;•• 	 81 • •Subscribed and swOrn .before me, this	 1 

otarv Mk tor me
..„	 •

Residing at  Missoula, Montana	 • •.;	 -
My Commission expires  October 20, 1984 • 



otary	
c or t a tate o

Residing at Missoula, Montana
My Commission expires:

^	 EXHIBIT B
	

105215

AFFIDAVIT

Friqz OP MONTANA	 ) es.

'County. of 1041,8'21ga i

, -..r:P-0?-, • - - ...

	

	
',MOROENROTH, 

being duly sworn upon oath,

w4....,......''. -.

040 :"... . 1-”4, „ , 
.or t of the

• AP.,:r. -	 .	
supp

7----.:i:•!.., --- ..-,....,

	

	 .- ikhit.:..Affidsvit. is
	 buri;ted in

'(Dar:Ostia)

c3'7-gOitiiM. ii4,4-.9I-4*.lor2.Axistirig. Water Rights

and

.:

siibts114 teed !
 on-- behalt. .6 f 

-It fiant,	
Af f Lent ' s wife, 

wherein
,...	 -.- bi	 ..-....:-'.----;.,ii.,:f::...!•,-,.,::::::;".?;•,.• •:•-,.-:•-•.- 	 ...	 .	 .

,.,...,..,:	
''''ItICRiab*:::i--14C

) R;ENROTA claim an existing use right to..s.

_..i..::!...:._...,,,, !..•::-...it..,:,.....,,,,,L!.,_1_,,,,..6,(1...,.,.:7532,11.,..,.,!,if..,.P..04. an:t...,,,.:,fi:;_i.,40.:;:-:::.i;....ott.litil)t:.!*i..,0,,,:....:14;...tierrt:let::,...:::,:,D::::1:ne.h. 9. 8.. „....:7;,e.aneametiP....uafrdoltico5rutee:aecokese	'..: -,.:4....:,:-.:.-1,,-;-:..•'.:'; . . 
-'..7:::."-f--.(...''.-.:..-	 ,	 . ':......p.

,......:..1.f• bijol.fitt*-5,4 t• tir-	ro._.1.'• let 0.61.1e.k. ...,. r -..,...;:,a,.11:,.-d?, 1.1.;:ta:Vir- T- •;.:ii..ied

.1. 0 .: 	 ....__,,!..!. d°74stia - Pall' rouP-Qt--5;5-fia'W4:1i.*1-' 	 -A!;1.=::'• . ' . • - - io

. ....-- • b . —_. -_•- : 	 - • - b	 - - •etrte-	 nt o
'di Idj- 

;1°1111 l(r"--r4c'''''-'-'''''-' 	 '- '-'r tisir'wkite ..	 „.• •-• •-• -- :.-,-.-.-.......	 .	 f
, .......ic.„...3.v....,..,.s..,..,...........,.,,...,..,.

.. fb. r.,sdionir:e4;h a., t- -	 f- wat...;, - - -
..--,-31.:...r,-_:!...w.4-7..,...'-:- _--, ' - - •„,- ott or :. -!)•... -,- . .	 -,..- .,,i-:-.-7;%4A0.4,za,' ,..41.. tOr WI w,	 - "-77.,•. ' '.,,;.• - -- •

''.. . .'. . 'd. -ali6% '-'-kff.iliit. t•116' 11713	
-	 e , .

• •

• -1-.....,-;,..1.,e,,,z,,, ,,.. -t, ..idt,._„. Exisittfe.Wat av RV
- •._.::_-,;.;:: p'Ziriii.	

iiilii..upon the property.. si,
:;.:,.f13:::::t. it,n.....Itheth• Set:tet

alin':I°r7:• •  	 -,..--.::;,-,,,,r,P:,.....s.,,,,4Kt...,...4.:',4,3-,4:4,1-,̀..k.:::!•:--"I.ET,....t.,:k1:-..iii,..--8.-a-tie.::...
,

- -u.g -,,,,, -::-...,•-s..: ,..c. ..., ...: -_,;" ....•..,..,ii beenusidz, dontin!...1911-0 .i:Y. - .--	 -	 -

-'-'-''	 1,13.0.%.4..r......7:e. , 	 ...->ii....:...,-....,..-....„:1-t1.,- 	 •	 ..	 -	
.

1 ;r:.	 - if the , we .	 ...	 , 	 .- . •	 ..- -_,Yi-.4:.,.... •:: •.. •.,.....:... ''' • . • . 	 dirtiE the.. 514P3 • of

' ''....?'"V?•-',.P. 4) -r• '.=';',7-1.'1,-'elea•Th, 40... Cir4'(1',4•P';-1 ,..,;„11-:;'N'-'''---).i. 171 ? ."•-• tO;;:btsk "•-.."'"- 1.- - '.1-1 . ' n 4: -..- ..•: - . - '.. • ' •..,..5.,:...;2;:::., .., . ,..67.., .:,.,.,..e:.i.14?.;i7..„.e:,,c_.12:.i-eiv...::.fkrii. sit.)iikti.,1,,,,,,,:::*	 i; .--,,k-.1- ':-.!,1,..kg. :11.. . • ......-"-.1q:'.'''. , -	 . .

I.	 ''	 •	 .-s.	 ''' - .. "'!' .

	

lartg!oL-' ,	 - .... - .. --_-,...,..- . . '':....: -1-........c'-,'•';•.4"7-V,.--41"--i.'"I'' -t:::%J."-- ''': .. . - ig	 ,
. the is4 

.......,;.. 

	

........„,....,;;..„.,.._ ": . .	 ..;-.4-k,t.."-:.--:,t!!:,:v.:::::::'.1.,',..:7--;:..: ....•-::"--: • 	 -	 '	 '
.. -	 . •"-- b.:.L.-.-.-,• -;,....,'...4.

- - ......-1.., ;:i4:-.,.,...11-,:(7',.,-.:d.::•:-..-..3.-;;;;.-1:.;.;	

J
''. .'-''':-'- . 4' .'	 •	 : .--'''''-- -1-'..J.'-4.- .,....,4.i,i/A-1-•--1:‘„ ''...-70 4: ‘:....,'I.," "•-', ...:. .- ' - -.:, - - 	 :

. '

.1Z--•

.	
.'

6	 .

' '..... "	 --,, t.., - t - - ...;	 ' '' •:+7.; ....:. :i. :•). -4•.'‘':,'-'

 

to before me, thiis

(SEAL)
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BOONE, KARLBERG et HADDON

Furte	 cirwrway souawc
DOI w wAws

MISSOULA. MONTANA 59802.4392

November 11, 1981

105215
RECE/ E-:

titnvg D.

OFF IC r

Department of Natural Resources
and Conservation

P.O.'Box:5004
2101.;- BOO, Street
}fitioula, Montana 59806

-,"
maim' OF natant OWOLAMPOR,•EXISTING WATER RIGHTS

.::18A8L'8.:: AND NOMA- NR(RUTH..

Enclosed is a Statement q	 for Existing Water Rights
submittedionibeil4I0§4Fiirl E. and Noella Morgenrcth.

sOandlosed arelithfaffolIiwitriteini‘ which are submitted in
support of the

3..

	

	 A U.S.G.S:; saaP-roovering- Claimant's property
lying in T1340.18t4.,...

_ 5.	 `. •	 • 2 :. The Affidiiiit46f,	 E;'; Morginioth.
•

A. ohec104.taMOnfit:Or.840.00 to cover
.thelfi	 g"	 4 payable to	 ,

ftS1	 t	 Z..7•11

Please' telid thelieas4
stateniate,o,..claik.for..

-fonoidot	 ,•-`

• f:-•filing of the attached
Water Rights to me at the

•

v.	 Eilq•
BOozie" Ir.ifilliert . & Haddon

'Sititii..3011-7:Central Square
201 	 Main
Missoula Montana 59802-4392

-	 •	 -_
Thank you for

, BOONE, '<ARLBERG & HADDON

By Pc"4÷12/e674

IN=
Enclosures
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CASE NO. 76M-65

WATER RIGHT CLAIM
NO. 76M-W-105214

* * * * * * * * * * * * * * * * * * *

WITHDRAWAL OF OBJECTION

IN T-- WATER COURTS OF THE STATi iF MONTANA
CLARK FORK DIVISION - CLARK FORK RIVER BETWEEN THE

BLACKFOOT RIVER AND FLATHEAD RIVER BASIN

* * * * * * * * * * * * * * * * * * * *

IN THE MATTER OF THE ADJUDICATION
OF THE EXISTING RIGHTS TO THE USE
OF ALL THE WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THE CLARK FORK
RIVER BETWEEN THE BLACKFOOT RIVER
AND FLATHEAD RIVER DRAINAGE AREA,
INCLUDING ALL TRIBUTARIES OF THE
CLARK FORK RIVER BETWEEN THE
BLACKFOOT RIVER AND FLATHEAD RIVER
IN LAKE, MINERAL, MISSOULA, AND
SANDERS COUNTIES, MONTANA.

The Montana Department of Natural Resources and Conservation

(DNRC), by and through the undersigned attorney, withdraws its

Objection(s) to the above water

The DNRC is withdrawing its

limitations make it impractical

rights claim(s).

objection(s) because budget

for the DNRC to proceed on the

objection(s) in an effective and judicious manner, and further

because it is the Department's understanding that the Water Court

will be calling in before it on its own motion claims that are of

questionable accuracy or otherwise in need of correction. This

objection(s) is not being withdrawn because we feel it was filed

in error. In some instances the DNRC is withdrawing its

objection(s) because of new statutory language regarding water

right volumes in decrees.

DATED this
	

day of '77--.:() , 1987.

:By:
Legal Counsel
Department of Natural Resources

and Conservation
1520 E. Sixth Avenue
Helena, MT 59620-2301



CERTIFICATE OF SERVICE

I, Debbie Aqui, one of the secretaries for the Department of

Natural Resources and Conservation, hereby certify that on

the	 day of 	 1987, a true and accurate copy of the

WITHDRAWAL OF OBJECTION was duly served upon all parties or

counsel of record, by depositing the same, postage prepaid, in

the United States Mail.

Randy Cox, Attorney
Suite 301, Central Square
201 West Main
Missoula, MT 59802

.1{,ftLQ
	 A

Department of N4tura1 Resources
and Conservation

1520 East Sixth Avenue
Helena, MT 59620-2301


