The State of Netm Hampshire
MERRIMACK, SS - SUPERIOR COURT

The Sunuapee Difference, L.L.C.

V.
The State of New Hampshire
Daocket No. 07-E-458

The respondent, the Statc of N eW- Hampshire (“State™), moves for summary judgment on |
all of the pelitioner’s claims. The petitioner, The Sunapee Difference, LL.C. (“Sunap@ef),
objects. .

T 6 prevall on a motion for summm-y judgment, the moving party must “show that there is
no genuine issue as to apy matenal fact and that the moving party i.s entitied 10 judgment as a
matter of law.” RSA 491:8-a, IIL (2005} fn coﬁsidehng a party’s motion for summary judgment,
the cowrt examines the ;‘videncee subﬁit‘ze‘d and makes :all necessary inferences ﬁora*x the evidence

n the hight most favorable to the non-moving party. Simltos_v Hamon, 148 N.fL 478, 480

{2002), .Wh‘lsn a aniion for summary judgment is properly made and supported, “the adverse
party ‘may ot rest upon mere aiiegationslolr demials of his pleadings, but his Tesponse, by
affidavits or by reference to depositions, anéWers lo nterrogatories, or admissions, must set forth
speciﬂc‘ﬁmts showmg that -thale‘is a genuiﬁa issue for trial.” RSA 491:8-a, TV. .“T'o the extent

that the non-moving party either ignores or does not dispute facts set forth in the mOVINg party’s

affidavits, they are deemed 10 be admitted for purposes of this motion.” N.H. Div_of Human



Sorvs v Allard 141°N.H. 672, 674 (1997).

| Although there are substantial facts m. d:ispute‘-irz this case, the court finds that thc
disputed facts are not material, becausc, when resoiviné all of those disputes and constriung aii of
the evidence in the petiﬂonér’s tavor, the respondent is entitled to judgment as & matter of law.

A fact is “material” only if it affects the outcome of the lingation undey the applicabie

substantive law, Weeks v CoxOporative Ins. Co., 149 NH. 190, 193 (2000); Palmer v Nan King

Rest. Tne., 147 N.H. 681, 683 (2002).

For purposes of resolving this motion for summary judgment, the court assumos the
kfollowing facts. In Jupe 1996, the New l{ampshire legislature‘ suthonized the Departme‘nt‘of
Resources and Economic Development (DRED) to crcate « lease for the Mount Sunapeé'?ski
Area. Ses RSA 12-A:29-a. The .iegisiatfcm provided, amuﬁg.other things, that the terms of the
lease should include environmental reguiations and controls, inciuding procedures_ to lollow
when the lessee requests 4 permit to cxpand the ski area, cul new trails, mcrease snow making, or
alter master plan requircments. RSA 12-A:29-a, TV(b).

Lffective Auguszl 3, 1997, the legislature establishicd a jomnt legislative cmﬁmittae to
develop a fequest for proposals (RFP) and to review responses for the lease and épgratién of the
Mount Sunapee Ski Area. Chapter 119, Laws ol 1997 (HB 628).‘ Chapter 119:1, 1T required that
the RFT include, am-oﬁ g other things, a requirement that any prospective ski area operator include
n its proposal its.mastcr plan, en-vimnmen.tal regulatiox} and con—tmls,, and sxpansion hmitations,
Chapter 119:3 specified that no agreement or contract would be effective until approved by ,the‘
Capital Budget Overview Commiftee ¢stablished m RSA [7-, wlhic.h. committes was required to

reeelve written public comments Prior to voting on whether to approve any agreement.

_ .



In Qcrober, 1997 a draft RFP was presented to the pubiic,‘ prospccﬁva operators and other
‘ntercsted parties for comments and questions. On Nc)vembéf 12, 1997, representatives from
Okemo Mountain Resort, Inc., Sunapes’s predecessor, (hereinafter collectively referred to as
“Sunapee™) attended a public heﬁﬁng on the drafi RFP. A mandatory pre-submittal informational
hearing was held with prospective operators on November 19, 1997, which - Sunapee
represeratives also attended. The gfoup mcluded Timothy Mueller and Don MacAskill, the
, Prestdent and General Manager, respectively, of Okemo Mountain Resort, Inc. Mr. Muller and
Mr. MacAskill were the mam people who communicated with fhc State during the proposal and
lease negotiation process. -

On  Novémber 30_; 1997, Don MacAskill wro?e to Commssioner Thomson
recommcndiﬁg that the [1nal RjP outline the potential for expanding the leased land in the future,
as well as an indication as o whether future expansion onto adj acent state land possible, and if
so, the procedure to be followed. The RFP, however, was not changed to- reﬂéct these
suggéstions. |

On January 15, 1998, the State issued its final Request for Proposals, which were due on
Aprif 1, 1998. The REP required applicants to state their plans for deveioﬁrﬁem of the ski area
and pr;wide a d:ctailed désc:riptién of hc@ the si;i area would operate. Scetion 3.1 of the RFP set
out six equally weighted criteria that would ‘be Considered‘by the State i‘u evaluating the
proposals, each of which could ear a prospective operator 20 points for a maximum of 120
pomts. One criterion pertained to the applicant’s “Operations and Development Proposals.” -

Section 2,17 of the RFP read in perhnent part: “If the Cmﬁmiﬂsioner recomm:éndé the
award of a lease, coﬁcessio:x agreement Or management contract resultin ¢ from this RFP, it shall
1ot be final or biﬁding upon the State unless and until it is approved by (he Capital Budget
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Overview Committee and the Governor and Executivle Couneil.”

A sample Lease and Operating Agrecment was attached (o the RFP as Appendix A.
Paragraph 1 of the sample Lease provided a line on which to specify the total acrcage. The line
was left blank. In addition, pamgraiah'i refere};’z.ced a Map of the Leascd Prenuises and Property
Description as appendices, neither of M)ich was. attached,

The only map prc‘;v%.ded with the REP was a partial map of the state park that showed the
ski area and designated by shading the prope’{“ryl 1o be leased. Commissioner Thomson irlstrtlct'ed
s employees to draw the bounds of the Iéawho d Interest as closely as possible to the edges of
the existing ski are.a to minimize any feared opposition to leasing the ski area. The shaded map
drawn o déﬁne the area as directed did not show the park borders.

On March 10, 1998, Mr. MacAskill wrote to Commissioner Thomson requesting. the
exact boundaries and arrcarage of the leaschold. “According to Sunupee, it ﬁfas consistently
assured by the Commissioner of DRED and others that the documents would be produced in
accordance with their mutual understanding. that the leased premises included all of‘ the land up
t the state park’s northem and western boxders before the Govemor and Executive Council
approved it,

Paragraph 27 of the sampie Leasé_,- entitled AMENDMENT, stated: “This ég?:eemen't; may
be amended, waived or dis'éharged -onlj;f by an mshrument.in writing signed by the parties hereto
and only after approval of such amendment, wzﬁvezlor discharge by the Govcmo; and Executive

Council of the State of New Hampshire.”

Paragraph 31, eutiﬂed APPROVAL - CONTINGENCIES, stated:  “This Lease and
Operating Agreement shall not be final and binding upon the State unti! it is approved by the
Capital Budget Overview Committee of the New Hampsbiie General Courl and by the New
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Hal_'npshirc Govemor and Executivn-: Counci),”

‘The RFP also included Appendices B, a part of Wﬁich was labeled, “Map of the lease
premises and property description of the jeased premuises.” Attached was a partial map of the -
state park showing the existing ski area with the area to' b leased designated by shading only.
No written description or plan with metes and bounds was prowduu

On April 1, 1998, Sundpee submitted its PmpOSal for the Operation of the Mount
,Sunapee Ski Area. On April 22, 1998 DRED Commmsmner Robb Thomson notified Sunapee
that the Staic had accepted Sunapee’s proposal. Commissioner Thomson and Timothy Mucller
thereafter began the process of ﬁnalizmg‘the Lease. The sample Lease and the signiﬁcaﬁt parts
of the RFP had been drafted by Michaci Wells, a Senior Assistant Attomey Gencfal. Altorney
Walls was not, however, the !egd negotiator for the Staze, but provided some legal advice to
Comumissioner Thomson before the Lease was finalized. )

AOn April 30, 1.998," Commissioner Thomson and. Mr. Mueiler sigac;i the final Lease and
Operating Agresment (“the Lcasc";)_ PL Ex. 2, Deposition‘ Ex. 4. Commissioner Thomson
mdicated in a signed wnting, dated April 24, 1998 that the final agreement was also conditioned
on the State preparing “a me;etg and bc;uncis survey;* of the ieasedlpremises. Attomey Walls
approved the Lease on May 4, 1998. Id At the signing the‘State had still ot appended a map
with metes and bounds and a formal legal deseniption of the leased prernises, nor had either bcm
seen reviewed by Sunapee- Relying on ﬁle representations of the State agents, Sunapee rernained
nt the understandmg at the time of signing that the noxthm; and western borders of me leased

' pfemlsu;’ WEere uotefmmous with the statci park’s northern and westemn borders.

The fina) Lease signed by the parties was consistent with the language of the sample lcase

and operating agreement in mosf regards withl certain notable exceptions as follows. In

TheSunapes Difference v The Stare nfmmmm (O7-E-458
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Paragraph 3, a clause was added at Sﬁnapee’s request that exempted “revenue from the sale or

rental of real estate” in the caicuiation‘ of the Operator’s “gross revenue,” 3% of which Sunapeg

would owe for part of its annual rent.‘ At the time of the signiﬁg therc was no real estatc 1o rent or
sell suggesting that the parties must have recognized the possibility of [uture real estate.

Pm‘agraph 6 ol the final Lease, reads:

6. MASTER DEVELOPMENT PTAN

The Operator shall prepure a Master Development Plan ("MPD")
covering operations, facilities, site improvements and strategic plans by June 1,
2000. The operator’s proposed MDP shall be submitted to DRED and shall be
either upproved as proposed or revised Jor resubmission, The MDP shall embody
both the Operator’s and the State’s long lerm goals jor the ski area and shall
include all major elements of the Operator’s “Proposal for the Operation of the
Mount Sunapec Ski Area” submitted on April [, 1998, The MPD shall mclude but
not be limited to plans for expanding the ski trail network, construction of new
lifts, construction or renovation of lodges or other faci‘lities, additional water
withdrawals from Lake Sunapee to cxpand snow making capacity, upgrading or
moditfying infrastructure, including power, water, and sewer disposal systems and
such other improvements or modtfications that are appropriate for the recreational
ase of the Lease Premises. The MDE shall be revised and updated every five (5
years. (State’s original languagé is italicized).

Paragraphs 27 and 33 were inc?uded‘ in the final Lcése 43 origiz;aﬂy proposad.

On May 14, 1998, the Capitéi .Buég'ez Overview Comimnittee approved ‘the Lease,
Sometime bet\}veen May 1‘4,‘ 1998 and June 10, 1998, the State produced & Map of Lease
Premises and Property Dcscﬁption of Lease Premises with the metes and bounds of the leased
area, which had been prepared by empioye_zes of DRED at Commissioner Thomson’s direction.

On June 19, 1998, Govemor Jeannc Shahéen and the Execmife Councii approved fbe
Egusé md Operating Agreement with these documents attached The \/fdp éf Lease Premises and
Property Description of Lease Pzemiséé site ‘the: northemlrénd Westem borders of the ‘Eeasehoid
ﬁnterest s{) that they are not coténninous with those of the state park, B‘ut rather leave a swalh of

Iand between,

JThe Supapes Difference v. The Stale of New Mamnpshire, (7-B-458
-6



Alter compieting é&bstantiai. improvements to the existing ski arca. Sunapeg t;urnéd its
attention‘tu expansion. In 2000, Jay Gamble, the General Manager who replaced Don M-acAskiil
i 1998, reviewed the Map- 6f Lease Premises and Property Deserption of Lease Premises
a.ttacﬁed to the Lease. As a résult, Sunapee for the first time became aware that the westemn
boundary of the leascd }ﬁremiscs,, as defined by the Map and Property Description attached to the
Lease, was not cotcrmnous with the state park’s northern and westem botmdari@é.

Counsel for Sunapee, Attormney George Nostrand, contacted Attormey Walls, who
concurred with Sunapee’s understanding of the cotermmmous nature olf the boundanies, agreed
these was an error in the drafting, and suggested a leasc amendment 1o correct the errof Richard
McLeod, the Director of Parks, who was also involved in the RFP and Lease process, also agreed
there was an error. Attorney Walls and At.tomey Nostrand exchanged proposed lease
amendments between J'a.n;uary 2001 ang A:pn' 1 2001, but none was cver executed,

As tequired by the State’s RFP, Sunapee had included in ité 1998 proposal its pians for
expansion of the ski area. Its proposal detailed three phase-s of development of ;rails; the‘third‘
phase bemmg to the east and outside the shaded area designated on the map attached to the RFP.
Sunapee’s exparsion proposal w:;lis similar to prior unrealized plans of the State, which WETE |
made available 1o prospective bidders prior o the RFP submission date. Sometime ;aﬂter Sunapee
began operating the ski arca, and around the time the Grst MDP was bemny considered, DRED
foreclosed Sunapee from. expanding the ski area to the cast due to the location of Old Growth
. Forest in that area.  Although there is no evidencs that & western expansion was ever discu;ssed
prior lIo the executi&nl ?:;f the LcaSel or during the proposal ‘.proces-s,‘ aﬁd‘ indééd Mr. Mueiulerl
testified that the plan came up as an altemative plan, by eliminating expansion o thc% gast, the
only remaining viable option 1o expand thé sk area is in lthe westerly direction,

The Sumapee Difference v The Sare of New Hamashise, 07-8-455
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In EOQG, Sunapce acquired ﬁumerws options to purchase land contiguous to the western
border of the park that would allow expansion of the ski area and real estate developrent by
combinmg private and public land. However, because the boundaries of the leasehold and the
park were not coterminous, based on the Map and ?mpérty Description attached to the Lease, the
plan could not be accomphished without either reforming the Lease to correct the purported emor
or expanding the leasehold interest by amendment 10 the leasc. 1f reformation of the contract
succeeded, the approval of the Governor and Executlw CCouncil would not be required o cxpand
within the leaschold, The latter approach, pursuant to Paragmpi 27 of the Lease, required
approva! of the Governor and Council, which is the course Sunapee ultimately pursued.

In 2002, Sunapec formally sought approval from DRED to expand 11s operations outside
‘the boundaries of its leaschold by Wéy of a lease amendment, On Febmary 27, 2002, George
Bald, then C(}IEIIMSSIGT&EY of DRED, outlined the requxrementc; Sunapee would have o meet

belore hc Wouid rccornmend the lease amendment to the Governor and Executive Couneil.

the plans for expansion to the west were still bcmg d1scusse(i Sunapee alerted the‘ .

State that 18 iwelve montils options to purchase the properties aci;acent o the state park would
lapsc again and the scllers were not willing 1o extend. Comumissioner Bald gave Sunapee his
assurance that he was still in favor of the expansion plan as long as the conditions he outlined
were met. Based on those assurances, Sunapee purchased the properties for 2.1 million dollars
and contirmed 10 pursue the amendm_eut to t.he lcase.

Sunapee complied with all of Commissioner Bald’s requiremcnis. "1‘11\:3 amendment,
however, was not pxescnied to the Governor and Executive Counml during the *Cnureq of“
Govemor Benson and Commissioner Bald, although Sunapee undcrsiéod and proceeded under
the Lmderstanding that both favored the expansion plans. |

The Sunspes Difftrence v. The State of New Hamnshire, 07-F-45%
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Sean O'Kane succeeded Commissioner Bald as Commissioner of DRED in 2004.
Sunapee continued its discussion with Commissioner Kane and met all of the additional
condstions he imposed to gain a Eavérable recommendation from DRED to the Governor and
Exceutive Council.

In - Janwary 2008, Govemor John Lynch assuméd office. Duﬁng his gubernatorial
campaign, he publicly announced his strong opposition to Sunapee’s cxpansion plan.  Afier
taking office, Govemor Lynch encouraged and, according 10 Sunapeé, ¢xc:rtcd substantial
pressure on Comumissioner (’Kane to reject Sunapéc?s expansion plan. Nonethcloss, in -May '
2005, Commissioner Kane sent a favcsrabio written recommendation 10 the Governor and
Executive Council concerning Sunapee’s proposed leasc amendment and expansion of the ski
ares.

Following receipt of the Commissioner’s recormmendation and Sunapee’s proposal,
Governor Lynch issued a press release slating that he opposed an cxpansion of the leasehold
mterest.  Meetings between Govermor Lynch and r‘&presentativgs from Sunapee occurred.
Despize the efforts to' convigce Goverﬁor Ly‘nch to change his view, Governor Lynch, exercising
what the State contends [alls within a govermnor’s discrction under the Stdtc? Constitution, has
refused to place the amendment on the Executive Council agenda, thereby effectively fhwm“cing
any cxpansion of the ski arca a1jci prohibiting the private dcvebpmeﬁt of ski/ski out
condomuniums:

Sunapee asserts that it has a legal right under the terms of the Lease and an equitable nght
to ba, allowed to expand the ski area i some form and that the Governor's refusal 0 brmo I.ht,
lease a.mundment before the C;ovwnor and Executive Council constitutes a breach of the Lease.

By rejecting Sunapee’s only viable expansion option and refusing to allow the Executive Council

The Sumapee Tifference v, The State of New Hampshire, 07-E-458
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to conéi.der the proposal, petitioner argues that Governor L)méh has effectively deprived it of 2
substantial and valuable benefit of the Lease, the opporwnity for future expansion. - Sunapee
rcpresénts that it would not have Qn'tered into"thé Leaée at all without this valuable benefit or, if it
had. contracted with the State o operate the ski arca, 1t would have done so at a greatly reduéod
price.  Since 1998, Sunapee has invested over $14 million in unprovements in the Mount
Sunapee Ski Area; ﬁvhich 1L asserts it did in reliance or future expansion opportunities and on the
State’s promise 1o consider lease amendments promptly.

Based on these allegations, Sumapee brought suit againgt the Statc allegimng breach of
contracl, govornment/equitable estoppel, promissory cstoppel, breach-of implied covcnaﬁt of

good faith and fair dealing, reformation, and inverse condemnation,

. = si
L Breach of Contract 7
The State argues that it is entitled to sumumary judgment on ‘Sunapec’s‘ breach of céntract
clarm bcca‘use the lease agreement clearly and unambiguously grants the Qovernor the discretion
to decide whether to put a lease amendment on the Executive Counc:] agenda and because the
facts, even in the light most favorable to Sunap'ee, do ﬁs)i support the breach of contract claim.
Sunapee counters that the State breached its promises to: 1. allow some form of
expansion, which the Governor has effectively pre\}en,ted. by refusing to place the lease
amendment on the council agenda; 2. promptly consider expansion proposals, which he has
failed to do by his refusal'to place the amendment proposal on the Executive Council agenda and
by tryir;g to mfluence Comnlissioﬁer Kanc to reject Sunapee’s plan: and 3. produce and adopt “a

ieaschold boundary coterminous with the pack’s northern and western boundary.”  Sunapee’

. Ihe Sunapes Difference v The Sraze o New Happshive 07-B-458
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argues that Pélragraph 27 of the Lease is ambiguous and shouid be mterpreted to requiré the
lGov»amor o place the lease amendment on the Executive Council agenda and to approve the
expansion plan.

To state a claim for hreach ofl contract, a plamtiff must show: (1) the cxistence of a valid,
enforceable contract; (2) performance of the contract by the plaintiff; (3) a breach by the

defendant; and (4) damages caused by the defendant’s breach. Gare v Indiana Tng. Co., 876

N.L2d 156, 161 (U1 2007). A valid, enforceable contract cxists where offer, acceptance, and

consideration are present. Bel Air Assacs v, N Lept._of Health & Himan Servs, 158 NH.

104, 107 (2008) (quoting Rehrens v S.P Canstr. Co 153 N.H. 498, 501 (2006)). ““In addition,

there must be a meeting of the minds in order to form a valid contract”™ Bel AmrAssoes | 158

N.H. at 107 (2008) (quoting Chishalm v. {iltima Nashea, Tadus Com., 150 N.H, 141, 144-45
(2003).1
- Whether the Statc breached the [ease agreement when the Governor refused to place

Sunapec’s lease amendment on the Executive Council agenda is first a matter of contract

interpretation. See NLALP.P Realty Tmgt v. O Epterprises, 147 N.H. 137, 139 (2001). The
mierpretation of a contract, inctuding the preiiminary'question of whether a term is ambiguous, s
question of law for th.e Court to decide. Butler v Walker Power, 137 N.H. 432, 435 (1993);

‘Ef.llmdatlﬁﬂ_ﬂfﬂmma_iﬂe’lfﬂ\ v HCA Hc‘ﬂ?h_&ﬁnzs._aﬂh_ﬂ, [57 N.H. at 501, m&m

Trust, 147N .H. at 139

When construing a lease, the court focuses on the Intent of the parties at the time of the

aOTer:mcnt medﬂfmn nf‘ Seacoasr HmE‘rh 157 N.H. 487, 501 (2006) “In mierpreting a contract

' Neither party argues that there was not a 1metmg of the minds or was a m utual mistake
warranting the voiding of the contract, although Sunapee’s allegations could argugbly support
such a ciaim., |

&nmpmﬁhbﬁemm, T Stare of New Hampshine, (7-F- 458
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the court is to consider the written agreement, all its provisions, its subject matter. the situation of
the parties at the time it was entcred into and the object imtended.” (immer citations omilted).

Commercial Tnion_ Assur. Co_ v Brown Co., 120 N.H. 620, 623 (1980).

“In the absence of ambiguity, the parties’ inlent will be determined fom the ﬁlain
meaning of the language used. The words and phrases used by the parties will be assigned their
conumon meaning, and [the Court] will ascertain the intended purpose of the contract based upon
the meaning that would Be given o it by a reasonable person.” N A PP Realty Trust, 147 N.H.
at 139,lquoting Gueenhaigh v Presstek, 152 N 695, 69% (ZOQS)‘ In 3dditi0n to giving the
language ity raasénab]e tﬁeam:lg, the court must read the contract as a whoje and consider the

circumstances and the context in which the agreement was negotiated. Ryan James Reglty v

- Mullages at Chegrer Condo. Aseac » 133 N.H. 194, 197 (2006).

Applymng these rules of construction and tuming to Paragraph 27 of the leasc agresment,
the court finds that the clause is not ambiguous. The clause reads: “This Agresment may be
émended ... onlybyan instrument in.wmmg signed by the. pas'fics hereto and only after approval
of su.c,h amendment .. - by the Govemnor and Executive Council of the State of New
Hampshire. ™ | |

The plain meaning of the word “approval” is “the act of approving.” The Aﬁen’can
Herttage Dictionary of the English Language (William Morrs ed., Houghton Mifflin Company

1979) (19693, The word “approve” is defined as “io regard favorably” or *to confimm or consent

—

: Relying on Paragraph 27 for their hreach of contract claim, Sunapee equates expansion of the
ski area with expansion of the leasehold interost, which the Court accepts for purposes of this
mehon, but does not necessarily agree is correct. If Sunapec’s reformation claim wers valid, the
result would be the correction of the description of the [eascd property 1 reflect the parties”
actual agreement that the western and novthern boundaries of the leasehold and the state park
were coterminous. In that event, an amendment to the lease and govemor and council’s approval
would be uunecessary in order for Sunapee to expand 1ts operations.

of New Haomshire, 07-B.458
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to officially.™ 1d. Thus, the plain meanjn.g of the phrase “only after approval of suchl‘ameendmeﬁt .

- by the Governor and Executive Council” and the use of the conjunction “aﬁd” 1o a layperson
would mean that the consent of the Governor is required independently of that of the Executi\fé
Council.

To the extent cne might arene that the phrase “Covernor and Executive Council” has &
legal definition different from its ordinary meaning, this argument is not convinein £ A statutory
definition of the phrase “Govemor and Council” is set forth in RSA 21:31-a (?,GOO). The phrase
means “govemnor with the advice and consent of counctl.” Id. There is nothing in the Lease to
stggest that the Governor must take the futije slep of presentmg to the Executive Counci}‘ a
proposal which he knows he will not approve.

Moreover, contrary to the pefitioner’s argument, the (overnor cannot be forced to seek
advice of the Executive C;mncﬂ when his mvind s fully made up on an issue. The Governar is the
supreme éxecutivc magistrate. N.H. Const., pt. 2, art. 41. The executive power of the q'taite is
vested 1 him. Id. To assist ihe Governor in carrying out his duizes thc N H Consututxon pi.
art. 60 provides for Lhe election of an Executive Counci] whose primary role is to “advis[e] the

governor in the executive part of the government.” This advisory role cxtends to the fiscal affairs

of the Stute. NH. Const., pt. 2, art. 567; see Opimon of the lustices, 112 N.H. 87, 88-89 (1973)
I;z order 1o obtain the advice of the Exceutive Council, NH. Const., pt. 2, art. 62 grams" the
Govemor “ . . | the power to convene the council, from time to timn,, at his discretion: v
hnphcu 15 the :‘1ght of the Govemor not to convene the counézl when its advice is not nceded.
Neither the Lea_se nor the law cited by petitioner divests the Go{remor of the power 1o control his
executive agenda and grants it zﬁ n anotier person of entity. To the extent members of the
public disagree with a Governor’s agenda, the views may be expressed in the v%;t:’ng bootly.

Mmﬁﬂﬂlrﬁnﬁm&uﬁm&aﬁ\ﬂﬁmbm 07-E.453
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The court recognizes that there is sub.'sta;ltia,l evidentiary suppoﬁ for a conclusion that al}
parties at the time the Leasc was executed contemplated and even dcsi:éd the future expansion of
the ska area, It could be concluded that the possibility of expansion was a centrai consideration
of Sunapee m deciding to submit a proposal. However, turning to the plain language of the
Lease, no “right” to expand or “guarantee” of expansion of the ski area can bc-found i the
language. In fact, there is no such ﬁgh{ Or guarantee cven within the bounds of the leased
property, let alone outside its bounds, Paragraph 6 allows DRED Lo reject a proposed MDP and
0 TEqUIrC réssubmission of an alterative plan. Moveover, Paragraph 27 makes clear that any
modiﬁcatiom of the Lease, which necessarily includes the leasing of additional ]‘amdls, must be
' apprévcd by the Governor and Execytive Céuﬂcﬂ_ To accept Sunapee’s argument that some plan
of expansion must he appéoved, regafdless of whether it required the lease of additiona) state
property, would render the words of Paragraph 27 meaningless.

The parties included no restriction on what the Governor could consider n making his
d'ecisioﬁ te accept a lease amemdmént, nor did the parties include any condi u‘cmai t‘ight 0 expand.
C:‘ri-vem the layers of approvals necessary for a contract modification and the uncertaintics of the
political process, the facts, taken in the lght most f.avorzib}e to Sunapee, do not suggest that
Sunapee would be reasonable to believe that expansion of any kind was guaranteed. In fact, at
thé time the shaded map defining the leasehold was prepared, Commissioner Thomson instructed
the drafters to draw the shaded area as closely as possible to include only the exiStiﬁg sk1 arca..
He did so because he recognized the oppasifion to the leasing of any portion of the park. and

s0ught to minimize it by drawing the boundarics of the leased premuses as narowly as possible.

Sunapee’s sccond theory, that the Govermor’s action in-“delaying” approval of is
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proposed amendment CC’;D.SﬁtLlfCS & breach. is not logically sound. Tt assumcs erther that the
Govemnor has approved Sunapes’s plan and is delaying communicating that approval or that the
Govemor will apprové Simapee’s plaﬁ m the futu}e. Neither comports with the undisputed facts
in thi_s case. Governor Lynch has oppoﬁed Sunapce’s proposed amendment from the starl. He has
had meetings with Commussioncr Kane and Mr Muaiief There are SQ facts to suggest that
advice from bis Excowtive Council would alter or affect his view. The Govemnor has
commuaicated clearly that that he will not place the proposed lease amendment on the Council
agenda, because he will not apﬁrove 2 plan that results in private profit from public lands,
Contrary to Sﬁ'napee’s argument, Paragraph 6 of the Lease, which pertains to the five year
Master Development Plan, does not a.fford Sunapee or kmply any night to cxpand the ski
operations outside the leaschold or any right 1o have a lease amendment considered by the
Executive Council when the Governor will not approve.  Although Sunapee assumicd a duty to
provide DRED with its “plans” to expand every five years, there s no concomitant dﬁty on the
part of the COmmissior}cf of DRED to accept the expansion plaﬁs‘ Furthermore, DRED’s
authority to accepl a MDP is necessarily limited to plans within the leasehold; otherwise
Paragraph 27 would apply and require ’appro*}al of a Lease amendment by Governor and
Executive Counsel. Paragraph 6 and 27 arc harmonious, and there is no language in Paragraph 6;
express or implied, that would alter the constitutional discretion of the Govermor (o appmve'
contraéts involving state property, control his council’s agenda, and scek the council’s advice.
Sunapee’s last allegation of breach, that the State did not do as it promused when DRED
preparcd the Map and 'Pmperty 'Dcscripti.an attached o the Lease, rests on a duty that' 1$ ot found
m the 1angu.;1ge of the contract. The condition set out by Sunapee when it submitted its pmposal
thal 2 metes cmd bounds map and dascri;)tmﬁ be completed, was met. The shaded map, atiached B
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10 the RFP, and the metes and bounds map, allached to the Lease, in fact cioscly match, and
acither map shows the park boundary on the west and mmf

Assuming that Commissioner T homson represented that the map and descrplion to be
prepared would detail the wes}tem and northern boundary of the leased property 10 be
coterminous with the state park boundary, as discussed below, sulch a promise could not bind the
State without approval by the Governor and Executive Council. Pursuant to Paragraph 31 of the
Lease, without the approval of the Governor and Council, no effective contract could exist. Thére
s no evidence presented from which one could conclude that the Governor and Executive
Counci! intended to approve the lease of State land consistent with the lareer area Sunipee
aﬂcge:% Commissioner Thomspn pr(—amised or that any member of the Executive Council or
Governor was aware of anything other that the final Map and Property Description that werc
attached and incoqaorated‘inio the Lease. As more fully discussed below, the remedy, 1f the
Governor and Council did intend to approve the Map and Property Description ‘tha{ Sunapee
describes, woﬁld be z'cférmati on.

For all of the abovo reason, summary judgment on Sunapee’s breach of c.oﬁtract, claim is

‘GRANTED i favor of the State. |

I Equitﬁble Estoppel

The State argnes that Sunapee’s estoppel claim fails as a matter of law becau:se: 1.itis
barred by so\véreégn' Immumty; and 2. Sunapee cannot prodﬁc.e prool 1o meet the eienlents of t}laie
clam. Assuming without deciding that soversign yumunity does not bar the cstoppel claim, thé
court finds summary jLLdgmﬂ:nt 13 propcrl because Sunapee has produced msufficient proof of two
rquisite élementss of the c]gim, that a State official knowingly made a falsc represémation or
concealed material fact and that any refiance by Sunapee was reasonable.
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To state a claim for government estoppel ot equitable estoppel, “{a] plamtiffl] must show

that the defendant made 3 false representation or a concealment of muterial lacts; the

representation must have been made with knowledge of the facts; the plaintiffs must have been

ignorant of the truth of the matter; the representition must have been made with the intention that

the plaintiffs should act upon it; and the plantiifs must have been induced to act upon it to their

vrejudice.” Turco v Town of Rarnqre;;d, 136 N.H. 256, 261 (1992); See Iore Car, 156 NH
498, (2008) (listing the same elements with tegard 10 equitable estoppel). |

In ﬁdditiorr, a plaintiff’s reliance must be reasonabic, Luzco, 136 N H. at 261. “Reliance is
unréasonabie when the party bringing the estoppc] claim knew at the time of his reliance that the
pronusor did not have the authonty to makc the promisc. Turco, 136 N.H. at 261; seg Cradle Co.

kBmmgcms, 149 N.H. 410, 418 (2003) (“Reﬁaﬁc'e is unreasonable when the party bringing the

esloppel claim, at the time of his or her reliance or at the time -of the representation or
conceaiment, knew or should have known that the condu.ct o7 representation was either improper,
materially incorrect or misleading.™)

Sunapee ¢laims ;wb misrepresm;tdtions were made, one regarding the tight to expand and
the second fegardiﬁg the co‘[erminous nature of the state park and leased premises boundaries.
With regard to the first representation, the plain language contradicts it. As to the second, there
15 inadequate support for a finding that Cormmissioner Tﬁomsom or other State official knowingly
made a fﬁlse reprcseln.tati011 or concealed a material fact. The thrust of Sunapee’sl claims is that EliH
of the people communiéating during the RFP and Lezse negotation process agreed on where the
westérﬁ leaschoid boundary Jaid. Estoppel forbids one from speaking againgt his own false

represcntations made to a party who relied on those representations. See Turco, 136 NJH. at 290,
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Even if Sunapee could show that a S‘tate official knowingly made a false re;.)rescmation or
concealed a material fact, Sunapes canmot show it wés reasomible in relying on anmy such
répresentation made by Commissioner Thomson or other statc agent. The draft and final RFP,
the sample lease, Sunapee’s proposed loase, and the fmal Lease all contain plamn language that
any merease in the lcased premiscs, a material change in the terms of the contract, would require
Governor and Executive Council approval. Sunapee knew affer reading the lease agreement that
neither DRED nor the Attorney General had the authonty to bid the State 10 iease more state
land to facilitate expansion. See alsq RSA 4:40, 1 ( 2003)(Governor and councii approval required
béf’ore state land is leased or sold‘) Sunapée mecluded all the relevant provisions in its proposed
lease attached 1o its 1998 proposal. As sgch, Sunapee knew that neither DRED nor the Altomey
General had the authority to hind the State by promises made during the {casc negotia;icms orby
& promise to enter iﬁto an amenciment fo mcrease the leusehold after the leasce had been approved. '
Thus, Sunapec could not act in re;sonable rehance on those promises. Consequently, summary
Judgment on Sunapee’s equitablc estoppel claim 1s GRANTED.

HI.  Promissory Estoppel |

The State argues that Sunapee’s promissory estoppel claim fails as a matter of law, first,
becausc sovercign immunity bars it and, secondly, becausel an express confract exists and
Sunapec’s alleged reliance on any oral promiscs is unyeasonable. Assuming without deciding that
soverelgn immunity docs not bar Sunapee’s proml estoppel clamm, the court agrecs that
summary judgment in favor of the State is warranted.

First, promissory estoppel apphes only m the absence of an express contract. Greal Lakes

Airerafl Co. v_Claremont, 135 N.E. 270, 290 (1992). In this case, an express contract exists and

the contract provisions, as discussed above, are inconsistent with Sunapes’s claims,
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Assunung that the existence of an express contract does not bar this estoppel claim, it still
does not succeed. To state a claim for promissory cstoppet, a plainti ff must show:
A promise which the promisor should reasonably expect to induce action or forbearance

on the part of the promisee . . . and which docs induce such action or forebearance is
h:ﬂdmg if mjusuue can be avorded only by enforcement of the promise.

Rostatement (Second) of Contracts § 90; See Panto v Moore, Business Forms, Inc., 130 NH.
730, 738 (1988), In additton, the promisee’s reliance must be reasonable. Restatemeni {ﬂSécond)
of Contracts § 90, comment b,

For the saﬁle reasons stated earlier in the court’s analysis of the claim, Sunapee could not
have reasonably relied on any of the ailgg&d promuses 1t alleges DRED and the Attormey General
made not only because the plain language of the contract contradicts the alleged statements, but
alsc; becayse Sunapee knew or éhouid have known that they were unau.thorized to bind the State
to lease state land. As such, surmary judgment on Sunapee’s promissory estoppel claim likewise
1s GRANTED. |

IV,. Breach of Implied Covenant of Good Faith and Fair Dealing

The Staic argues that Sunapee’s breach of implied covenant of good ﬁn!b and fair dealing

claim fails as a matter of law beuduse sovercign wnunity bars it and because the lease does not
confer any discretion upon the State, which in its bad faith cxercise, could or Has depr}vcd
ngzgipee of a substantial portion of the lgase’s value, 'Assumi‘ng without deciding the sdvereign |
' immunity 1ssuc, the court comcludés that this claim cannot prevail as a matter of iaw,
“Every conmact imposes upon cach party a duty of good faith and fair dealing 1n 1ts

performance and its enforcement.” Harper v_Healthsonree New Hampshire, 140 N.H. 770,775

(1996) {quotation omitted). The New Hampshire Supreme Court has noted that “New

Harmpshire has not merely one rule of mmplied good fuith duty bul rather a seres of doctrines,
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each of them scfving markedly different functions.” Cenironics {am v Gepicom Corp., 132
N.H. 133, 139 (1989). Onc of these doctrines siates that 11151;3 is an implied cobligation of good
faith 10 be reasonable in the exercise of di scretion when a contract penmits one party to ex&mse
discretion in performame of the contract sufficient (v deprive the other paty of a substanlial
proportion of the contract’s value. Centropges, 132 NH. at 143 ’I‘hc court must potentially
address four questions when a litigant claims that the mplied covenant of good faith lhas been
breachexi: 1. Does the contract allow the delendant to exercise diseretion suffcient to aeprjvc the
plaiatiff of a substantial yfoportim of the agreement’s value? 2. Did the parties tend Lo make a
legally cnforceable contract? 3. Was the defendant’s exeréise of discretion reasonahlie? and 4.
Did the df:fendém’s abuse of discretion cause the plaintiff's damage? 1d at 143-144.

To meet the first factor, the agreement must “ostensibly allow to or confer upon the
defendant a degree of discrotion in performance tantamount to a power 1o deprive the plmntlﬂ" of

a substantial proportion of the agreement’s value.™ ermsﬂlqz v. CGenicom Corp ]37 N.H.

133, 144 (1989).  “[Gload faith in periorm'mce addresses the parlicujar probiem raised by a
promise subject to such a degree of discretion that -ﬁs practicai benefit could lseemingly be
withheld.” Id.
The third factor depends on identifying the “common PUXpOse or purposcs of the cpntrat:t,
“against which the reasonableness of the complaining party’s expectations may be meastred, and
in furtherance of which corunumty standards of honesty, decency and reasonshleness can be
applied.™ Id. |

Addre essing the first question, the lease agreement does not confer uporn the State a degree

of discretion that gives rise to a claim of breach of an implied duty of goad t‘aiﬂq and fair dealing,

The power 10 convene the Exccutive Council is conferred by the State Constitation. There is 1o
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language in th;) Lease that eilt'ers.that constitutional discretion or from which 1o imply that the
partics intendéd to timir it. The discretion Sunapee complains of is the Governor’s discretion to
control his Bxecutive Council agenda and to approve or di sapprove a'lease contract, Otﬂer than
' disagreeing with Sunapee and Commissionér Kane as to whether a joinder of state and private
land as proposed is in the State’s best interc;s;(, there are no facts to suggest that the Governor has
besn irresponsible in exercising any duty to consider the proposal and hear Sunapee and his
Commissioner’s reasons for the recommenldation.

“Himplicd covenants are qualified and restrained by any express covenants of a more

nmt(.,d character” Great Lakes Aircrafi Co. v Citv of Claremont 135 NH. 270, 284 (19‘)2)

{quotation omifted). This means that, to the extent that an implied covenant is “1.nconsistcm with
those express covensnts, or which might otherwise have implicd an undertaking of a more
cnlarged character,” the express terms of the contract are controlling. Id. Not only (ioes the
Governor have the authority to reject any proposal to lease state property pursuant‘ 0 RSA 4:40,
the power was retained uﬁder the Lease by the expressed ;51'0visi<}n that any amendment to the
Lease will not be effective without the Governor’s approval.

However, even if the lease agfreemcizi did confer such discretion, the excreise of that
discretion does not deperO Suﬁapee oi a substantial portion of the lease agreement’s valuc. First,
Sunapee has had the nght to operate and make profit from thc mauaq ski area. Secondly,.
Sunapec does not have an express or implied right to cxpand or a nght to an aut&)matié approval
ol s lease amendments.

The facts of this case can be distinguished from’ circumstances in which a bad faith lack

of discretion has been found. CL Seaward Construction: Company. Jne. v City of Rochester, 118

NH. 128 (1978). " In Seaward, the plaintiff had a right to payment for its services only if the
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defendant- czty received money from HUD. The Court found that the city violated an implicd ciu‘ty
of good faith by refusing to apply for federal money after a dispute broke out bct\;veen the parties
8 10 the amount owed, because the benefit of this bargain for Seaward was payment. Common
-‘sense dictates that a person would not agree to perform under a contract without some
consideration. In contrast, Sunapee has no XpIEss or implied rght or conditional right under the
Lecase to expand the ski operations beyénd the ie.ased property ot to lease more state iand.

Under Paragraph 27, all lease amendments must be in writing and signed by DRED
hefore they can reach the Governor, The process of apiamvai of an expansion of the ski area
outside lhe boulnds ot the feaschold is not an uncomplicated one. First, any Master Development
Plan and Environmental ‘Manageménil Plan must be considered by the Mount Sunapce Ski
Advisory Comunittee with oppertumty &x public comment. See August 1, 1998 Public
{nvoivemcm &nd Oversight Policy for Mt Sunapee Ski (Area. Thereafter, 1t must pass and
receive an approval from DRED. Assuming that DRED applm'%s the leasehold/ski area
expansion gian the next step is to have the Governor consider the proposal with or Wlthout the
advice of the Execuuw Council. Even 1 the Governor were to approve ‘1+ the proposal stiil
would require a majority ‘vote of the councilors. Given the changes of the political winds
expéﬁenced by all governments, and the ups and downs ol'f the economy, and refocusing of state.
poorities and cnvironmental concerns, there could be no benefit mmplied as Sunanec suggests. To
1he‘ extent any “value” 1s afforded by Paragraph 27 by aHOng Sunapee a process bv Wﬁlch to .
seek approvai for én amendment, makmg expansion a possibility, that value is greatly diminished
by the contingcncies attached to it gnd politics. In fact? given the controversy that éxist‘ed about
leasing public land when the Leasc was sgneu, it cannot even he assumed that a Leasc, as
‘Sunapeo nOW proposcs, would have been approved by Govemor Shaheen and her Executive
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Councii in 1698,

It is not appropriate for thus court Lo im'piy‘a duty that the paﬁies did not negotiate and
agree upon, A éonditional right could have beén inctuded, bul was not. At most it can be said
that Sunapec has a right to have a proposed amendment and expansion plan considered by
Gavernor Lynch, which he has done.

Finally, if the court were 1o mterpret Paxz;graph 27 as Sunapec requests, then Sunapes
could threaten to sue the Govemor for hreach of mmplied covenant of good faith and fair dealing
cvery time he exercised hig discretion not to place a lease amendment on the Executive Council
agenda. As petitioner points out, this is a standard statc contract clause, Such threats would
allow Sunapee to coerce the Governor iﬁto not exercising his discretion, a result that would not
'be in the public’s best interest.

For ali of the above reasons, summary Judgment on th.e breach of implied éovcnant of
good faith and fajr dealing is GRANTED,

A Refoimaﬁon

The State argues that Sunapes’s reformation claim fails as a matter of law because
S‘unapee lacks standing 1o assert it Assuming without deciding that Sunapee has standing to |
assert ity reformation claim, it fails as a matter of law, lbe'cause Sunapec cannot show that
Govermnor Shabecn and her Executive Council thought fhat thé onigmal leasehold poundaries
were coterminous with the northem and westery boundﬁries ol the statc park when théy appreved
| the lease .agrecrment.

“Reformation of an instrument for mutual nﬁétake of fact requires that the party seeking
;cfomlation ‘demonstrate by clear and convincing cvidence that (1) there was an éwtual
~agreement between the partics, (2.) there was an agreement 1o put the agreement n writing -z»md
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(’”3} there s & vammce between the priov agreement and the writin g7 Sormmers v. Sommers, 143

N.H. 686, 689-50 (1999) (quoting AL Cameron Sod Farmg v. Continenta! s, Co , 142 NH.

275, 283 (1597)). ““The plaintiffs burden of proof 1n a reformation action is a heavy one.” Id.
{citation Omifted). “While parol evidence gencrally' cannot vary or contradict & writing, it may
establish thal the writing itself docs not reflect the actual égreem,ent reached by the parties.” Id.

Sunapce cannot show hy clear and convincing evidence that the parties had an actual
agreement that the é)ﬁginal leasehold boundaries were coterminous with the porther and western
edges of the State Park. The parties to this contract are the State of New Hampshire and Okemo
Moumdin, Inc. Commissioner Thomsaon and the other state officials involved in the proposal and
lease process are agents of the State, not pariies to the contract. For a representation of an agent
to reflect the intent of the contracting pariy that s’he scrves and constitute proof of 2 meeting of
the minds on contmoiﬁ&i terms, the agent must be authorized to bind its crmplover.

Paragraph 3] cxphuiiy provxdcs that 1n order for the Jeasc agreement to become tegally
binding upon the State, it must first be approved by DRED, the Attorney General, the Capital
Budget Overview Committee, and the Governor and. Executive Council. To prevail, Sunapee
must prove that all five parties required Lo ap'prove the terms of the contract hiave done so. What
property is 10 be leased is a material term of the Lcase, and Sumapee has not argued otherwise,
Sunapee, thereforc, must show not only that DRED Lm.demtood that the original leasehold
boundaries were coterminous with the northern and wesiern edoes ol the state park, bul aiso that
Governor S};aheen ang the Executive Council serving in 199% did as well. There is no such
evidence in the record To the contrary, at the time Governor SEaheezn and her Executive Counci]
approved the Lezase, the “erroncogs” map and property description were attached. Consequently,
censideriﬁg the evidence in Sunapse’s favor, Sunapee cannot prove that there was an actual
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agreement 10 fease the premises as it describes, because suych terms were never presented to
Govemor Shaheen and the Executive Council for approval. Summary judgment on Sunapee’s.
reformgtmn ci;nim is GR.A.NTED |

VI.  Inverse Condemuation

Finally, consistent with the ahove rubngs, Sunapee’s inﬁferse condcmnzrtion claim also
fzzﬂé as a matter of law. “Inverse condemmation occurs when a governmental hody takes property

in facz but does not formally exercise the power of eminent domain.” Arcidi v i awn of Rve, 150

\T H. 694, 698 (2004). “When this occurs, the lgovemmentai body has committed  an
unconstiutiional tak'ing and the property owner has a cause of action for compensation.” Id,

Absent a successfu] claim for rex’bramtion or proof that Sunapee has a r’ight to some foln:n
of expansion beyond the ieasehoid the court must analysis Sunapee’s inverse condemnation
clamm based on the leased premises described in the existing Lease as written. The Governor's
actions have not prohibited Suﬁapae from using the leased premises; its proposal 1s to use land
outside 1ts bounds, Sunapeé has no valid right to use the land outside the bound, and therefore
no aght has been taken. Without a valid properly nght, Sunapes cannot mamtam a cause of
action for inverse uondemnanon Summary judgment on the inverse condemnation claim 13
therefore GRANTED.

VIi.  Conclusion

For all of the above reasons, the State’s motion for sumimary judgment is GRANTED

So ORDERED
1y f“?'f&ﬂ; ' /N
Datd ' ' - Diane M. Nicolosi

Presiding Justice

1he Sunapge Difference v, The Smate of New Hampshire, 07-E A58
-25-




