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ORDER ON DEFENDANTS MOTI ON TO DI SM SS

Backgr ound

On May 5, 1997, the court held a hearing on defendants’
notion to dismss count IV of plaintiffs' wit. Defendants claim
that plaintiff Dawn Brauel nmay not recover for negligent
infliction of enotional distress, since she was not present for
and did not contenporaneously perceive Dr. Wite' s negligent
m sdi agnosis of her husband's cancer. Plaintiff objects and
asserts that in order to recover damages she need not be present
during the m sdiagnosis but rather her perception of the spread of
cancer to her husband's liver and |ynph nodes is sufficient to
entitle her to relief. For the reasons stated in this order,

def endants' notion is granted.



Facts

Plaintiffs allege the following facts: On  Septenber 20,
1993, Dr. Robert Ruben of the defendant Gastroenterol ogy
Pr of essi onal Association examned M. Rober t Br auel for
irregularities in his bowel habits. As a result of the
exam nation, Dr. Ruben scheduled M. Brauel for a barium enena
radi ol ogy study and a flexible signoidoscopy to be conducted at
Huggi ns Hospital the followi ng week. Though M. Brauel arrived at
Huggi ns Hospital as scheduled, only the barium enenma radiol ogy
study was perforned.

Def endant Dr. Gegory Wiite perfornmed the barium enema study
and interpreted its results. He found no indications of cancer
Two years later, however, in June, 1995 M. Brauel was di agnosed
with rectal carcinoma. Plaintiffs allege that Dr. Wite's failure
to detect abnornalities present in the study prevented M. Braue
from seeking imediate treatnent. As a result of Dr. Wite's
negligence, M. Brauel's condition worsened and the cancer
eventual ly spread to his liver and | ynph nodes.

Plaintiff Dawn Brauel alleges that she has participated
extensively in her husband's care and has observed the continued
progression of her husband' s disease and his resulting pain and
suffering. As a result, she has endured severe enotional distress
and psychol ogical traunma for which she has received nedical care

and counsel |ing.



D scussi on
The only issue raised by a notion to dismss is whether "the
all egations are reasonably susceptible of a construction that

would permt recovery." Royer Foundry & Mach. Co. v. NH Gey

lron, Inc., 118 N.H 649, 651 (1978). The Court nust assune the

truth of all facts alleged in the plaintiff's pleadings and
construe all reasonable inferences in the plaintiff's favor.

Collectramatic, Inc. v. Kentucky Fried Chicken Corp., 127 N. H 318

(1985). A notion to dismss for failure to state a cause of
action will be granted where the plaintiff is not entitled to
judgnent upon any state of the facts pleaded in, or reasonably

inferred from the pleadings. Ferreira v. Bedford School

District, 133 NH 785, 788 (1990). In this case, the Court finds
that no state of the facts pleaded in plaintiffs' wit entitles
Ms. Brauel to recover for negligent infliction of enotional
di stress.

In a series of cases beginning with Corso v. Merrill, 119

N.H 647 (1979), the Suprene Court has defined the paraneters
under which it wll allow bystander recovery for enotional
distress. A plaintiff may recover under this theory if all of the
followi ng requirenents are net:
(1) The plaintiff was |ocated near the scene of the
accident, as contrasted with one who was a distance
away fromit.

(2) The shock resulted from a direct enotional inpact



upon plaintiff from the sensory and contenporaneous

observance of the accident, as contrasted with |earning

of the accident fromothers after its occurrence.

(3) The plaintiff and the victim were closely related,

as contrasted with an absence from relationship or the

presence of only a distant relationshinp.
Corso, 119 NH at 653, 654 (citations omtted).

The Corso case arose out of a car crash in which the
defendant's car struck the plaintiff's daughter, causing her to
receive severe and permanent injuries. The Court ruled that,
parents who "perceive through their senses the fact that their
child has been seriously injured and i medi ately observe the child
at the accident scene" are entitled to recover for negligent
infliction of enotional distress. Corso, 119 N.H at 649, 659
The Court permtted recovery even though the parents did not
witness the crash itself.

In Corso, the negligent act and the accident were one and the
same. Since the parents' injury was "directly attributable to the
enotional inpact of [their] observation or contenporaneous sensory
perception of the accident and imediate viewi ng of the accident
victim" they were entitled to recovery. Corso, 119 N H at 656.

The defendants here urge this court to find that the alleged act
of m sdiagnosis constitutes the "accident" for the purpose of
determ ning whether the plaintiff has properly alleged negligent

infliction of enotional distress. The plaintiffs argue that the

spread of M. Rauel's cancer to his liver and |ynph nodes, the



progression of which his wfe wtnessed, constitutes the
"accident.” The only issue raised, therefore, is whether and to
what extent Corso applies in nedical nalpractice cases where the
negligent act is not so readily apparent and often occurs well
before visible injuries appear.

In Nutter v. Frisbie Menorial Hospital, 124 N.H 791 (1984),

the Suprene Court applied its Corso analysis to a nedica
mal practice claim In Nutter the plaintiffs' three nonth old
daughter, Amanda, was diagnosed w th pneunonia. Several days
later, while in the care of her babysitter, she devel oped
conplications. The babysitter called an anbul ance and the child
was brought imrediately to the hospital. Shortly after her
arrival she died, allegedly as a result of the defendants’
mal practice. The plaintiffs sought to recover for the negligent
infliction of enotional distress and clainmed that their
observation of Armanda in the enmergency roomimedi ately after her
death entitled themto relief.

The Court ruled that the plaintiffs had not alleged a
recogni zed cause of action and stated that Corso:

clearly [imt][ed] byst ander recovery to t hose

plaintiffs whose injuries were nost directly and

foreseeably caused by the defendant's negligence.

This means that the parent had to be close enough to

experience the accident first hand, and that "recovery

will be denied if the pIaintiff either sees the

accident victimat a later tinme, or if the plaintiff is
| ater told of the seriousness of the accident."”

Nutter, 124 N.H at 795, 796 (quoting Corso, 119 N H at 657).




Though Nutter does not appear to require observation of the
negligent act to support a claim for negligent infliction of
enotional distress, it does suggest that in medical nalpractice
cases observation of the resulting injury alone is insufficient.

QO her jurisdictions considering the issue have determ ned
that, in nedical nalpractice cases, where a sudden and distinct
event is not imrediately apparent, there nust be "sone observation
of the defendant's conduct and the . . ) injury and
cont enpor aneous awareness [that] the defendant's conduct or |[ack

thereof is causing harm" Ochoa v. Superior Court, 39 Cal.3d 159,

170 (1985)(court allowed recovery based on shock parents
experienced when they actually observed son's nedical needs being

ignored, not on resulting death of their son); see also Nelson v.

Fl anagan, 677 A 2d 545, 548, 549 (M. 1996) (applying sane
criteria as described in Corso, court dismssed plaintiffs' clains
for negligent infliction of enotional distress in nedica
mal practi ce case; court found after-the-fact enotional distress
was not result of imedi ate perception of defendant's m sdiagnosis
and found lack of contenporaneous awareness that defendant's
conduct causi ng harnm.

The court need not determ ne whether Corso permts recovery
for negligent infliction of enotional distress in nedica
mal practi ce cases. Even assuming the Suprene Court recognized

such a claimin Nutter, the facts presented here do not state a



cause of action. The plaintiff alleges that her observation of
her husband's deterioration over the years since the defendants
al l eged m sdiagnosis entitle her to claimnegligent infliction of
enotional distress. Corso, however, requires nore than the direct
observation of the progression of cancer. Al though under Corso a
plaintiff need not be present during the m sdiagnosis, a plaintiff
must witness a definable, ©perceivable event that wultimately
results in i njury. "Corso unqualifiedly requires a
cont enpor aneous sensory perception of the accident, and not, as
the plaintiffs argue, a perception of the injury sustained.”

Wlder v. Gty of Keene, 131 N.H 599, 603 (1989).

The plaintiffs argue that to deny recovery here would allow
doctors who negligently fail to provide information to escape
liability for negligent infliction of enotional di stress.
Recovery for this tort, however, does not depend on the extent,
nature or type of negligence, but rather on the drastic effects of
observing the imedi ate consequences of a defendant's negligent
act or negligent failure to act. No such immediacy occurred in
this case. Though Ms. Brauel clearly suffered serious distress
as a result of the alleged nmalpractice, "pain at the death,
illness or injury of a loved one is an enotional cost borne by
everyone in society.” Nutter 124 N.H at 796 (citations omtted).

As such, "[t]he law intervenes only when the plaintiff bears an

unusual or aggravated burden.” 1d. (internal quotations omtted).



Nor does this ruling prevent recovery in products
liability cases as the plaintiff argues. Corso does not require
observation of the negligent act; indeed, neither parent observed
the crash. Thus, recovery would be allowed where the criteria of

Corso are net. See Culbert v. Sanpson's Supermarkets Inc., 444

A 2d 433, 438 (Me. 1982) (nother who wi tnessed son gag and choke on
foreign substance contained in jar of baby food stated claim for
negligent infliction of enotional distress; court applied Corso-
type analysis and found foreseeabl e that nother would w tness son
eating food). As long as the parent or other close relative
cont enpor aneously perceives a resulting accident, whether or not
the actual negligence occurred during the manufacturing of a
product, the plaintiff nmay recover.

Al t hough the court is not wthout synpathy for Ms. Brauel,
the facts of this case are not readily distinguishable from any
case in which a | oved one observes the disturbing effects of a
m sdi agnosed and debilitating di sease. Wre the court to all ow
recovery here, recovery would be allowed in every nedica
mal practice case in which a plaintiff is closely related to the
injured party. Corso does not contenplate such a broad
application of its rule. Accordingly, the defendant's notion to
di smss is granted.

SO ORDERED



Date: May 27, 1997

Tina L. Nadeau
Presi ding Justice



