THE STATE OF NEW HAMPSHI RE
ROCKI NGHAM ~ SS. SUPERI OR COURT

State of New Hanpshire
V.
Frank Mani scal co

98- S-482- 485
98- S-591-594

ORDER

Frank Mani scal co, the defendant, has filed a Mdtion to Vacate
Order on Paynent of Counsel Fees. The court appointed a public
defender to represent M. Maniscalco after he was charged wth
ei ght counts of forgery. M. Maniscalco pled guilty to the
indictnents on January 9, 2001. At the tine, he was already
serving a 2-3 year sentence at the Massachusetts Correctional
Institute in Shirley. Concurrent with that sentence, the court
commtted M. Maniscalco to the New Hanpshire State Prison for 12
nmonths on indictnents 98-S-591 to 98-S 594. Consecutive to that
sentence, the court suspended M. Maniscalco's sentences on
i ndictnments 98-S-482 to 98- S-485.

Al'l of the court's standard sentencing orders state as one of
their conditions that "[t]he defendant shall reinburse the State
for counsel fees in a manner determned by the Ofice of Cost
Cont ai nnent . " Each sentencing order for suspended sentences
further states that "[f]ailure to conply with [its] conditions naﬁ

result in the inposition of any suspended or deferred sentence." ‘'

1

Each sentencing order for the stand conmtted sentences



At the tinme of sentencing, M. Maniscalco objected to the order
for repaynent of counsel fees and subsequently filed the instant
not i on.

M. Maniscalco argues that requiring the reinbursenent of
counsel fees as part of his sentencing orders violates his right
to equal protection under Part |, article 15 of the New Hanpshire
Constitution as well as his right to counsel under the 6th and
14t h amendnents to the United States Constitution. |In particular,
M. Mani scal co contends that the current sentencing orders create
separate classes of crimnal defendants, those who can and those
who cannot afford private counsel, and thereby inpinge upon the
i ndi gent defendant's fundanental "right to counsel at the expense
of the State if the need is shown.” NH Const. pt. |, art. 15.

"Because part |, article 15 of the New Hanpshire Constitution
provides at |east as nuch protection to crimnal defendants
as does the fourteenth anendnent to the United States
Constitution, [the court] need not undertake a separate federa

analysis." State v. lLaForest, 140 N.H 286, 289 (1995) (citations

omtted). The right to counsel is a fundanental right. State v.

Tapply, 124 N H 318, 325 (1983). Wth this fundanmental right
comes the inplicit guarantee that the State will pay for counsel

whenever a defendant, charged with an offense punishable by

sinply stated that "[t]he defendant is ordered to . . . conply
with all of the terns of this sentence."



i ncarceration, is unable to do so. See NH Const. pt. I, art.

15; see generally Gdeon v. Wainwight, 372 US. 335 (1963)

(precursor to 1966 anendnent to Part |, article 15, which provides
counsel to indigent defendants at State's expense).

In New Hanpshire, RSA Chapter 604-A conprises the statutory
scheme for providing representation to indigent crim nal
defendants. Section 604-A 9 specifically addresses repaynent and
prescribes that "[a]ny adult defendant who has had counsel or a

public defender assigned to the defendant at the expense of the

State shall be ordered by the court . . . to repay the State
through the unit of cost containnent.” RSA 604-A:9, | (Supp
2000) . In accord with this statute, the court, on standard

sentencing forns, ordered M. Maniscalco to reinburse the State
for counsel fees as determned by the Ofice of Cost Containnent
but reserved the issue for ruling. The sentencing forns for the
suspended sentences further stipulated that M. Maniscalco's
failure to conply could result in the inposition of the suspended
sent ence.

"Repaynent of the cost of |egal counsel assessed agai nst one
who has been convicted of a crine, however, is not a part of his

puni shnrent for that crine.” Qpinion of the Justices, 121 NH

531, 539-540 (1981). As matters now stand, the court could inpose
M. Maniscal co's suspended sentences sinply because he failed to

pay counsel. Thus, the punishnment of M. Maniscalco for his



failure to pay would be one and the sanme with his punishnment for
forgery. Anot her defendant, who was able to afford private
counsel but failed to pay, would escape |ike punishnent. The
court could only enforce paynent of a debt to private counsel with
civil contenpt, not with crimnal sanctions.

"The first question in an equal protection analysis is
whether the State action in question treats simlarly situated
persons differently." Qpinion of the Justices (Limtation on

Gvil Actions), 137 N H 260, 265-66 (1993) (quoting Appeal of

Marmac, 130 N.H 53, 58 (1987)). The current sentencing forns do
treat simlarly situated persons differently and, therefore, could
present a viable equal protection claim if actual harm were to
result. "[A] State may [not] inpose . . . discrimnatory terns
nmerely because the obligation is to the public treasury rather

than to a private creditor.” Janes v. Strange, 407 U S. 128, 138-

39 (1972); see also id. at 134 (declining to reach question of

whether the statutory obligation for repaynent inpermssibly
deters exercise of right to counsel). As they now read, the
court's standard sentencing forns create a potential for harm
uni que to indigent defendants.

Ordering repaynent of counsel fees on each of M.
Mani scal co's sentencing orders was solely a rmatter of
adm ni strative convenience and not a statutory requirenent. As

such, it remains entirely within this court's discretion to change



its current nethod of recoupnent. The court accordingly exercises
that discretion and rules that reinbursenent of counsel no |onger
conprises any part of its sentencing orders.

Effective imediately, the court wll provide a separate
order for reinbursenment of counsel fees, one that will not inpose
crimnal sanctions for failure to pay. The court further orders
that any reference to paynent of counsel be deleted from M.

Mani scal co' s extant sentencing orders.

So Ordered.
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