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=================================================================
This opinion is uncorrected and subject to revision before
publication in the New York Reports.
-----------------------------------------------------------------
No. 107  
Donald J. Jones, et al.,
            Appellants,
        v.
Town of Carroll et al.,
            Respondents.

Anthony M. Nosek, for appellants.
Paul V. Webb, Jr., for respondents.

GRAFFEO, J.:

Applying our decisions in Matter of Syracuse Aggregate

Corp. v Weise (51 NY2d 278 [1980]), Buffalo Crushed Stone, Inc. v

Town of Cheektowaga (13 NY3d 88 [2009], rearg denied 13 NY3d 808

[2009]) and Glacial Aggregates LLC v Town of Yorkshire (14 NY3d

127 [2010]), we hold that the zoning ordinance at issue in this
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1 C & D landfills that exceed three acres are currently
subject to more stringent DEC standards (compare 6 NYCRR 360-7.3,
with 6 NYCRR 360-7.4).
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case, which restricted the development of landfills, does not

apply to plaintiffs because they acquired a vested right to use

their 50-acre parcel as a landfill for construction and

demolition debris before the enactment of the zoning law.

In 1984, plaintiffs Donald and Carol Jones purchased 50

acres of land in an agricultural/residential zoning district in

the Town of Carroll, Chautauqua County.  In 1989, the Town

granted plaintiffs a special use variance that permitted the

operation of a construction and demolition (C & D) landfill on

the entire parcel, provided that the New York State Department of

Environmental Conservation (DEC) regulated the landfill. 

Consistent with the Town's requirements, plaintiffs obtained a 

DEC permit later that year allowing landfill operations to

commence on roughly two acres and the permit was subsequently

expanded to cover three acres.1

The landfill continued as an active business, but in

2005, the Town adopted a new zoning law that prohibited the

"expansion of any landfill beyond the area and scope allowed

under the operators [sic] permit from the DEC as of the date of

this Local Law."  Relying on this new restriction, the Town

sought to prevent plaintiffs from using the remaining 47 acres of

their property for landfill purposes.

Plaintiffs then commenced this action seeking, among
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2 Supreme Court subsequently dismissed plaintiffs' cause of
action alleging a regulatory taking.
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other relief, a declaration that the local law could not be

validly applied to their property because the use variance and

their activities on the land established a right to operate a

landfill on all 50 acres.  Following initial court proceedings

(see 32 AD3d 1216 [4th Dept 2006]), Supreme Court granted summary

judgment to plaintiffs, concluding that the Town's decision to

enact the ordinance restricting the preexisting nonconforming use

that had been permitted under the special use variance violated

the principle set forth in Syracuse Aggregate (51 NY2d 278

[1980]).  The Appellate Division modified by denying summary

judgment to plaintiffs and vacating the declaration in their

favor (57 AD3d 1376 [4th Dept 2008]).  The court held that the

local law was applicable since the DEC permit covered only three

acres and plaintiffs merely contemplated the future expansion of

their operation.2  We granted leave to appeal (13 NY3d 706

[2009]).

As a general rule, a nonconforming use of real property

that exists at the time a restrictive zoning ordinance is enacted

is "'constitutionally protected and will be permitted to

continue, notwithstanding the contrary provisions of the

ordinance'" (Glacial Aggregates, 14 NY3d at 135, quoting People v

Miller, 304 NY 105, 107 [1952]; see e.g. Syracuse Aggregate, 51

NY2d at 284).  A party seeking to overcome a restrictive zoning
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ordinance "must demonstrate that the property was indeed used for

the nonconforming purpose, as distinguished from a mere

contemplated use, at the time the zoning ordinance became

effective" (Syracuse Aggregate, 51 NY2d at 284-285).  Where only

part of a parcel has been used for a nonconforming use, a

landowner may seek protection for the remaining portion by

demonstrating that the use is unique and adaptable to the entire

parcel (see id. at 285) and showing that the landowner took

"specific actions constituting an overt manifestation of its

intent to utilize the property for the ascribed purpose" (Buffalo

Crushed Stone, 13 NY3d at 98).

Syracuse Aggregate, Buffalo Crushed Stone and Glacial

Aggregates all involved mining operations.  We observed that

mining, unlike other types of nonconforming uses, is unique in

that it "contemplates the excavation and sale of the corpus of

the land itself as a resource" (Syracuse Aggregate, 51 NY2d at

285).  Thus, "as a matter of practicality as well as economic

necessity, a quarry operator will not excavate his entire parcel

of land at once, but will leave areas in reserve, virtually

untouched until they are actually needed" (id.).

In connection with the need to hold land in reserve for

future purposes directly related to the permitted use, we

indicated in Buffalo Crushed Stone that a quarry owner "would not

necessarily seek a permit for lands that it did not intend to

excavate immediately, or at least not until sometime in the
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3 We note that the Appellate Division did not have the
opportunity to consider either Buffalo Crushed Stone or Glacial
Aggregates because both decisions were issued after its
determination in this case.
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future" (13 NY3d at 101).  Hence, we determined that it would be

unreasonable to limit the boundaries of the vested right to just

the area approved for mining under a DEC permit where the quarry

owner demonstrated an intention to eventually use a larger area

for such mining activities.  We further explained that a contrary

rule would "fail[] to consider the realities of the [mining]

industry" and require "a very narrow reading of Syracuse

Aggregate" (id.).  In Glacial Aggregates, we reiterated that,

although a mining permit is "'strong evidence of a manifestation

of intent'" to continue that nonconforming use, it is "not 'a

prerequisite to establishing prior nonconforming use rights'"

(Glacial Aggregates, 14 NY3d at 137-138, quoting Buffalo Crushed

Stone, 13 NY3d at 101-102).  Consequently, the primary issue in

these mining cases was not whether the landowners acquired vested

rights under their permits, but whether the towns had approved or

allowed the nonconforming uses (see Glacial Aggregates, 14 NY3d

at 136).

Here, we conclude that the C & D landfill in this case

is sufficiently similar in nature to the quarries in Syracuse

Aggregate, Buffalo Crushed Stone and Glacial Aggregates.3  "As

opposed to other nonconforming uses in which the land is merely

incidental to the activities conducted upon it" (Syracuse
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Aggregate, 51 NY2d at 285), the use of property as a landfill,

like a mine, is unique because it necessarily envisions that the

land itself is a resource that will be consumed over time. 

Additionally, the owner of landfill property can reasonably be

expected to hold a portion of the land in reserve for future

expansion of that activity, just as a quarry operator may find

necessary.  The fact that the DEC permit covered only a limited

area is not determinative of plaintiffs' rights over the

remaining 47 acres of the parcel (see Buffalo Crushed Stone, 13

NY3d at 101-102).  Instead, the factors to examine are whether

the operation of a C & D landfill was a lawful use on the

property prior to the enactment of the 2005 zoning law and

whether plaintiffs' activities before that time manifested an

intent to utilize all of their property in a manner consistent

with that purpose.

It is undisputed that the operation of a C & D landfill

was a legal use on plaintiffs' 50-acre parcel before the 2005

zoning restriction became effective.  In 1989, the Town had

acknowledged that there was no other reasonable use for the

property and granted plaintiffs a variance that covered all 50

acres.  This not only established that the landfill was a lawful

use, it also gave plaintiffs a measure of security that they

would be able to use additional acreage for the landfill

operation as the need arose so long as DEC continued to issue the

appropriate permits for expanded operations.  The evidence also
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4 In light of this determination, it is unnecessary for us
to consider plaintiffs' remaining contentions.
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shows that plaintiffs manifested an intent before 2005 to devote

the 50-acre parcel to use as a landfill since they dedicated

substantial areas around the actual landfill site for related

purposes, purchased necessary heavy equipment (such as a

bulldozer, a backhoe, an excavator, a loader and a dump truck),

employed a dozen people, developed plans for multi-stage

enlargement of the landfill and engaged in discussions with

investors regarding future operations.  On these facts,

plaintiffs adequately demonstrated that they acquired a vested

right to operate a C & D landfill on their entire parcel, subject

to regulation by DEC, and that the 2005 local law could not

extinguish their legal use of the land for that purpose.4

Accordingly, the judgment of Supreme Court appealed

from and the order of the Appellate Division brought up for

review should be reversed, with costs, and judgment granted to

plaintiffs declaring in accordance with this opinion.

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Judgment appealed from and order of the Appellate Division
brought up for review reversed, with costs, and judgment granted
to plaintiffs declaring in accordance with the opinion herein.
Opinion by Judge Graffeo.  Chief Judge Lippman and Judges
Ciparick, Read, Smith and Jones concur.  Judge Pigott took no
part.
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