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JONES, J.:

At issue In this breach of contract action is whether
the settlement agreement made the negotiation and execution of
further agreements a pre-condition to the parties®™ obligation.
We hold that it did and affirm the order of the Appellate
Division.

By written settlement agreement entered October 10,
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2000, IDT and Tyco agreed to drop their pending lawsuits. The
pending lawsuits arose from a dispute between IDT and Tyco over a
Memorandum of Understanding. [IDT claimed that Tyco owed it
$30,000,000 after withdrawing from a joint venture to construct a
fiber optic communications network. Tyco also had a claim
against IDT. All pending claims between the parties were
discharged pursuant to the settlement agreement. The settlement
agreement, among other things, also called for Tyco to provide
IDT with an "indefeasible right of use" (IRU)! of certain fiber
optic capacity free of charge for a fifteen year period. The
capacity was to be on Tyco®"s TyCom Global Network (TGN), a subsea
cable system planned to connect North America, Asia and Europe.
At the time of the settlement, the TGN was not yet constructed.
The agreement states that ""[t]he IRU shall be documented pursuant
to definitive agreements to be mutually agreed upon and, in any
event, containing terms and conditions consistent with those
described herein.” These further definitive agreements, and the
IRU, were to be in writing and consistent with Tyco"s standard
agreements with similarly situated customers. Tyco"s standard
agreements were not in existence at the time the settlement was
made .

On June, 12 2001, Tyco submitted the proposed IRU

1 An IRU is a legal interest that confers a right of access
to some or all of the capacity in a telecommunications cable
system of another party.
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document to IDT. The submitted IRU had provisions that IDT
claims were iInconsistent with the settlement agreement, including
one for decommissioning the network after five years, without
IDT"s permission. In addition, IDT claimed there were other
terms and conditions in the IRU which were inconsistent with the
settlement agreement. The parties negotiated over the draft,
however, and IDT eventually acquiesced in a decommissioning
provision. Negotiations continued to be active, but flagged
after a sharp drop in the market greatly reduced the value of the
capacity Tyco had agreed to supply. The negotiations finally
came to an end in March 2004.

On May 5, 2004 IDT brought suit against Tyco, alleging
breach of the settlement agreement. After Tyco filed its answer
and counterclaims, IDT moved for summary judgment on the issue of
liability and on Tyco"s counterclaims. Tyco cross-moved for
summary judgment on IDT"s breach of contract claim. Supreme
Court granted IDT"s motion, finding Tyco liable, and dismissed
Tyco"s counterclaims and cross-motion. The Appellate Division
reversed Supreme Court®s order by denying IDT"s summary judgment
motion and granting Tyco"s cross-motion to dismiss the complaint.
The court held that (1) the settlement agreement was not a fully
enforceable contract when entered into, (2) the agreement was
contingent on the negotiation of additional terms and (3) Tyco"s
proposal of purportedly inconsistent terms did not constitute a

breach of contract. The Appellate Division granted IDT leave to
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appeal and certified the following question to this Court: ™"Was
the order of this Court, which reversed the order of the Supreme
Court, properly made?"” We now affirm the order of the Appellate
Division and answer the certified question in the affirmative.?
IDT asserts that the settlement agreement was a fully
enforceable contract which bound the parties. It further claims
that the settlement agreement was breached on June 12, 2001 when
Tyco submitted the IRU containing terms inconsistent with the
terms of the settlement agreement. First, IDT says the IRU had a
"decommissioning™ provision which provided that Tyco could
decommission the network after 5 years without IDT"s permission
even though IDT has an indefeasible right to use the network for
15 years free of charge. Second, it required IDT to pay for the
premature shutdown of the network despite IDT"s entitlement to
free access, as well as free operations, administration and
management of the network. In addition, IDT argues that the IRU

required IDT to waive its damage remedies in the event that Tyco

°’The parties debate whether the settlement is a Type | or
Type 11 preliminary agreement as used in federal line of cases,
such as, Brown v Cara (420 F3d 148 [2nd Cir 2005]) and Teachers
Inc. and Annuity Ass®"n of America v Tribune Co. (670 F.Supp 491
[SDNY 1987]). While we do not disagree with the reasoning in
federal cases, we do not find the rigid classifications into
"Types'™ useful. In reaching its decision the Appellate Division
constructed a new category - a "contingent Type 1 agreement."
However, we find that it is enough to ask in this case, whether
the agreement contemplated the negotiation of later agreements
and 1T the consummation of those agreements was a pre-condition
to a party"s performance. In the instant matter, it clearly was.
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breached the settlement agreement, even though IDT had dismissed
its prior claim against Tyco as part of the settlement agreement.
At the outset, we agree with IDT that the parties
entered Into a valid settlement agreement. "[S]tipulations of
settlement are judicially favored and may not be lightly set

aside”™ (Will of Kanter, 209 AD2d 365 [1st Dept 1994] [internal

citations omitted]). As we said in Hallock v State of New York

(64 Ny2d 224, 230 [1984]), '"'strict enforcement [of settlement

agreements] not only serves the interest of efficient dispute
resolution but i1s also essential to the management of court
calendars and integrity of the litigation process.”™ Although
there was a valid settlement agreement in this case, Tyco"s
obligation to furnish capacity never became enforceable because
agreed-upon conditions, were not met.

"[A] contract is to be construed in accordance with the
parties®™ intent, which is generally discerned from the four
corners of the document itself. Consequently, "a written
agreement that is complete, clear and unambiguous on its face
must be enforced according to the plain meaning of its terms”

(MHR Capital Partners LP v Presstek, Inc., 12 NY3d 640, 645

[2009], quoting Greenfield v Philles Records, 98 NY2d 562, 569
[2002])." Further,

"a condition precedent iIs "an act or event,
other than a lapse of time, which, unless the
condition iIs excused, must occur before a
duty to perform a promise In the agreement
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arises”™ (Calamari and Perillo, Contracts 8§
11-2, at 438 [3d ed]; see Restatement
[Second] of Contracts 8 224; see also Merritt
Hill Vineyards v Windy Hgts. Vineyard, 61
NY2d 106, 112-113). Most conditions
precedent describe acts or events which must
occur before a party is obliged to perform a
promise made pursuant to an existing
contract, a situation to be distinguished
conceptually from a condition precedent to
the formation or existence of the contract
itself (see M.K. Metals v Container Recovery
Corp., 645 F2d 583)"

(Oppenheimer & Co. v Oppenheim, Appel, Dixon & Co., 86 NY2d 685,
690 [1995]).

Here, the settlement agreement contemplated the
occurrence of numerous conditions, i.e., the negotiation and
execution of four additional agreements, most importantly, the
IRU. Regarding the IRU, the clear intent of the parties was that
it had to be executed before any handover of capacity. As such,
it cannot be said that defendants breached the settlement
agreement by merely proposing an IRU which allegedly contained
terms inconsistent with settlement.

Nevertheless, under the settlement agreement, the
parties were required to negotiate the terms of the IRU and other
agreements in good faith. Despite the fact that (1) the parties
negotiated various open terms on and off for almost three years
and (2) each side had a right to require conformance with Tyco"s
standard agreements, except to the extent that any term

conflicted with the settlement agreement -- i.e., the parties
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had an alternative mechanism for determining those terms if the
negotiations were unsuccessful: the IRU was never executed.
Finally, the record does not support a finding that Tyco breached
any of its obligations.

Accordingly, the order of the Appellate Division should
be affirmed, with costs, and the certified question answered in
the affirmative.

* * * * * * * * * * * * * * * * *

Order affirmed, with costs, and certified question answered in
the affirmative. Opinion by Judge Jones. Judges Ciparick,
Graffeo, Read, Smith and Pigott concur. Chief Judge Lippman took
no part.

Decided October 22, 2009



