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SMITH,  J.:

We hold that the "firefighter rule," which bars common-law

negligence recovery by firefighters and police officers for

injuries that result from risks associated with their employment,

requires dismissal of this case, in which a police officer was
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injured by the negligent operation of a security device. 

The parking lot of the New York City Police

Headquarters in Manhattan is protected by an unusual kind of

gate, apparently designed to thwart car bombs and similar forms

of terrorism.  The gate is a concrete barrier that can be

retracted into the ground to allow entry to the lot.  If it is

necessary to stop an entering vehicle, the gate can be raised,

automatically and quickly, with enough force to lift a car off

the ground.

In this case, the gate apparently worked as it was

designed to do.  The driver of the car in question, however, was

not a terrorist, but plaintiff, the commanding officer of the

Police Commissioner's liaison unit, who was arriving at his place

of work.  Plaintiff showed his credentials to one of the police

officers guarding the lot.  The barrier was lowered but then,

accidentally, raised again while plaintiff was driving over it.

The front of the car was lifted some four feet into the air, and

plaintiff was injured.

Plaintiff sued the City and the Police Department for

negligence.  Supreme Court granted summary judgment to

defendants, relying on the firefighter rule, and the Appellate

Division affirmed.  We granted leave to appeal, and now affirm.

In Zanghi v Niagara Frontier Transp. Commn. (85 NY2d

423, 436 [1995]) we stated the firefighter rule:  "[P]olice and

firefighters may not recover in common-law negligence for line-
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of-duty injuries resulting from risks associated with the

particular dangers inherent in that type of employment."  Since

1996, the rule has been applicable only in actions against a

"police officer's or firefighter's employer or co-employee"

(General Obligations Law § 11-106[1]). 

We decided in Zanghi that the rule bars an officer's or

firefighter's recovery "when the performance of his or her duties

increased the risk of the injury happening, and did not merely

furnish the occasion for the injury" (85 NY2d at 436).  We

explained: 

"[W]here some act taken in furtherance of a
specific police or firefighting function
exposed the officer to a heightened risk of
sustaining the particular injury, he or she
may not recover damages for common-law
negligence.  By contrast, a common-law
negligence claim may proceed where an officer
is injured in the line of duty merely because
he or she happened to be present in a given
location, but was not engaged in any specific
duty that increased the risk of receiving
that injury.  For example, if a police
officer who is simply walking on foot patrol
is injured by a flower pot that fortuitously
falls from an apartment window, the officer
can recover damages because nothing in the
acts undertaken in the performance of police
duties placed him or her at increased risk
for that accident to happen.  On the other
hand, if an officer is injured by a suspect
who struggles to avoid an arrest, the rule
precludes recovery in tort because the
officer is specially trained and compensated
to confront such dangers."

(Id. at 439-40.)

Zanghi's distinction between cases in which the
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plaintiff's duties "increased the risk" and those in which they

"furnish[ed] the occasion for" the injury has not proved easy to

apply.  Appellate Division and trial court cases on whether

injuries resulted from risks "associated with the particular

dangers inherent" in police work or fire-fighting are many, and

hard to reconcile (see e.g. Tighe v City of Yonkers, 284 AD2d 325

[2d Dept 2001] [officer tripped over plate in street while

walking to patrol car; firefighter rule not applied]; Carter v

City of New York, 272 AD2d 498 [2d Dept 2000][officer fell

because of sidewalk defect while issuing summons; rule applied];

Simons v City of New York, 252 AD2d 451 [1st Dept 1998] [officer

escorting complainant tripped over depression in roadbed; rule

applied]; Poveromo v Avis Rent-A-Car Sys., 242 AD2d 467 [1st Dept

1997] [officer injured in police car that went over a metal

bumper; rule applied]; Olson v City of New York, 233 AD2d 488 [2d

Dept 1996] [firefighter fell in pothole while dismounting from

fire truck; rule not applied]; Siciliano v City of New York, 16

Misc 3d 1129[A] [Sup Ct, Richmond County 2007] [officer fell in

pothole while walking to vehicle; rule not applied]).  But

however difficult other cases may be, the application of the rule

to this case seems straightforward.

The cause of the injury to plaintiff here - a high-

security device protecting the police headquarters parking lot -

was plainly a risk "associated with the particular dangers

inherent" in police work.  Ordinary civilians may encounter such
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devices, but police officers, whose duties may include working in

secure areas that are at risk of a terrorist attack, are far more

likely to do so.   An act taken in furtherance of a specific

police function - entry into a protected parking lot, which only

plaintiff's police credentials allowed him to enter - exposed

plaintiff to the risk of this injury.  

Plaintiff emphasizes that at the time of his injury he

was not "on duty"; his tour of duty was not to begin for another

ten minutes (though this did not prevent him from applying for

benefits for a "line of duty" injury).  Whether he was on duty or

not is not dispositive; police officers often, by the nature of

their jobs, face significant risks even when they are not

technically at work (see Levine v Chemical Bank, 221 AD2d 175

[1st Dept 1995]; Campbell v Lorenzo's Pizza Parlor, Inc., 172

AD2d 478 [2d Dept 1991]).  What is dispositive is the nature of

the risk.  Plaintiff's claim is barred by the firefighter rule.

Accordingly, the order of the Appellate Division should

be affirmed, with costs.
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JONES, J. (dissenting):

I agree with the majority that the facts of this case

are straightforward.  However, because plaintiff's recovery is

not barred by the "firefighter's rule," I respectfully dissent

and would reverse the order of the Appellate Division.

Plaintiff's injuries were completely unrelated to the

assumed risks of police duty and there were no actions taken by

him that heightened his risk of injury.  In Zanghi v Niagara

Frontier Transp. Comm. (85 NY2d 423 [1995]), we stated:  

"[W]here some act taken in furtherance of a
specific police or firefighting function
expose[s] the officer to a heightened risk of
sustaining the particular injury, he or she
may not recover damages for common-law
negligence.  By contrast, a common-law
negligence claim may proceed where an officer
is injured in the line of duty merely because
he or she happened to be present in a given
location, but was not engaged in any specific
duty that increased the risk of receiving
that injury"

(Zanghi, 85 NY2d at 439-440 [emphasis added]).  The plaintiffs in

Zanghi--two firefighters injured while fighting a fire in a

burning building, a police officer injured while confronting

picketers, and a police officer injured as he raced to the

assistance of a fellow officer--were clearly engaged in the

performance of specific duties/functions that increased their

risk of being injured.  On the contrary, plaintiff here sustained
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injuries when another officer inadvertently raised a security

barrier while he entered his workplace before his shift started. 

Simply put, this was not a risk associated with his job.

The majority's decision in this case is wholly at odds

with well settled authority.  For example, in Olson v City of New

York (233 AD3d 488 [2d Dept 1996]), the firefighter rule did not

apply where a firefighter, after responding to a fire alarm,

returned to the fire station, stepped down from a fire truck and

was injured when he fell into a pothole in the driveway of the

firehouse.  The court held that nothing in the acts undertaken in

the performance of his firefighter duties placed the injured

plaintiff at increased risk for this accident to happen. 

Likewise, the firefighter rule did not apply in Delio v City of

New York (8 AD3d 325 [2d Dept 2004]).  In that case, plaintiff

police officer was injured when a fellow officer closed a car

door on plaintiff's hand.  The court held that plaintiff was

allowed to recover because his injuries were unrelated to the

assumed risks of police duties.  His duties merely furnished the

occasion for his accident but did not heighten the risk of

injury. 

I disagree with the majority that these cases are hard

to reconcile.  In all of the cases cited by the majority where

the claims were not allowed, the officers were on duty and

performing police duties, even if routine, when they were

injured.   The Appellate Divisions have been applying Zanghi for



- 3 - No. 24

- 3 -

nearly fifteen years and their decisions should not be overturned

so lightly. 

Accordingly, I would reverse the decision of the

Appellate Division and remit this case to Supreme Court for

trial. 

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order affirmed, with costs.  Opinion by Judge Smith.  Judges
Ciparick, Graffeo, Read and Pigott concur.  Judge Jones dissents
and votes to reverse in an opinion.  Chief Judge Lippman took no part.

Decided February 18, 2010


