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SMITH, J.:

Plaintiff sues for injuries sustained when he fell from

a personnel lift designed, manufactured and sold by defendant,

Genie Industries, Inc.  The jury found that the product was

defectively designed, and we hold that the evidence was

sufficient to support that finding.  We agree with Genie that the

trial court erred in submitting to the jury, as an alternative
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ground for liability, the question of whether Genie was negligent

in failing to retrofit or recall the product after its sale, but

we hold that under the circumstances of this case that error was

harmless.

I

The personnel lift at issue consists, essentially, of a

basket in which one person can stand, mounted on a narrow,

wheeled base.  The basket is attached to a vertical cylinder, and

wired so that the person in the basket can cause it to go up and

down by pressing buttons.  Genie sold the lift to plaintiff's

employer in 1986.  On July 29, 1997, plaintiff, a maintenance

man, was using it to install a block and tackle in an elevated

spot.  When he was about twelve feet off the ground, the lift

tipped over and plaintiff fell to the floor.

There was evidence from which the jury could find that

the use of outriggers would have prevented the accident. 

Outriggers are essentially legs that extend diagonally from the

base of the personnel lift to the floor, thus spreading the

weight of the lift and making it more stable.  Genie sold the

lift with outriggers, but the outriggers were detachable, so that

the lift, when not in use, could be moved through narrow openings

like doorways.  A label attached to the lift warns: "All

outriggers must be installed before using."  But it seems that

plaintiff's employer ignored the warning, and that the outriggers

were lost -- at least, none were to be found on the day of



- 3 - No. 67

- 3 -

plaintiff's accident.

Plaintiff's principal theory, and the only one we need

to consider, is that the design of the lift was defective because

the outriggers were not "interlocked."  An interlock is a means

of interrupting automatically the operation of a machine; it is

familiar, for example, to users of washing machines and elevators

that cannot run when their doors are open.  Plaintiff claims that

Genie's personnel lift should have been designed similarly, so

that it could not be operated unless the outriggers were in

place.  

The trial court submitted a number of questions to the

jury, among them whether the product was defective; whether Genie

was negligent in putting it on the market in 1986; and whether

Genie was negligent "from June 1986 until plaintiff's accident in

July 1997."  The jury answered all three of these questions yes,

found in plaintiff's favor on other liability-related issues, and

awarded damages including $100,000 for past pain and suffering

and $400,000 for future pain and suffering.  The trial court

denied defendant's motion to set the verdict aside, but granted

plaintiff's motion for additur, ordering a new trial on the issue

of past and future pain and suffering damages unless Genie agreed

to increase those awards to $500,000 and $750,000 respectively. 

The Appellate Division affirmed.  Following the affirmance, Genie

stipulated to the additur, and the Appellate Division granted

Genie leave to appeal to this Court.
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II

Before turning to the merits, we must decide whether

Genie has a right to appeal from the Appellate Division's order. 

Plaintiff argues that it does not, asserting that, because Genie

agreed to the additur, it is not an "aggrieved party" within the

meaning of CPLR 5511 ("An aggrieved party or a person substituted

for him may appeal from any appealable judgment or order except

one entered upon the default of the aggrieved party").  We reject

plaintiff's argument.

It has long been and remains the rule that parties who

stipulate to a modification of damages as an alternative to a new

trial are not aggrieved by that modification and may not appeal

from it (Dudley v Perkins, 235 NY 448, 457 [1923]).  Here,

however, Genie is not seeking to appeal from the modification --

the additur -- to which it consented.  It raises no issue as to

the additur in this Court, but claims that it has no liability to

plaintiff at all -- that the case should never have been

submitted to the jury -- or, in the alternative, that it is

entitled to a new liability trial.  The Appellate Division

rejected these arguments, which Genie has never agreed to

abandon, and it therefore seems logical to conclude that Genie is

aggrieved by the Appellate Division's order.  

Plaintiff's contrary argument, however, finds support

in several of our decisions, which apply the Dudley v Perkins

rule more broadly than it is stated in Dudley.  In Batavia Turf
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Farms v County of Genesee (91 NY2d 906 [1998]), we dismissed an

appeal in a brief entry, saying: "[A] party who, as a result of a

conditional order, has stipulated at the trial or appellate court

to a reduction in damages in lieu of a new trial on a cause of

action, foregoes all further review of other issues raised by

that order, including those pertaining to any other cause of

action, and is therefore not a party aggrieved."  In Batavia, we

cited a footnote in Whitfield v City of New York (90 NY2d 777,

780 n * [1997]), which states the rule similarly and cites in

turn several earlier cases.  Those earlier cases (Plotkin v New

York City Health & Hosps. Corp., 88 NY2d 917 [1996]; Sharrow v

Dick Corp., 84 NY2d 976 [1994]; Sogg v American Airlines, 83 NY2d

846 [1994]; Gilroy v American Broadcasting Co., 43 NY2d 825

[1977]) do not explicitly state, but are consistent with,

Batavia's and Whitfield's broader version of the rule.

The rationale underlying this broader application of

Dudley, by which a stipulation on one issue could foreclose an

appeal on other, unrelated issues, was that the stipulation did

not merely resolve an issue, but also fulfilled a condition for

the existence of the order in question.  It was thought that a

party who had consented to the order's existence could not claim

to be aggrieved by any part of it.  However, we now reexamine the

Batavia/Whitfield rule, and conclude that it is not justified. 

It is unfair to bar a party from raising legitimate appellate

issues simply because that party has made an unrelated agreement
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on the amount of damages.  Indeed, the Batavia rule may operate

as a trap; parties stipulating to additur and remittitur are

likely not to foresee the counterintuitive result that all their

appellate claims will be forfeited.

Thus, Batavia and the Whitfield footnote, to the extent

that they go beyond the original Dudley v Perkins holding, should

no longer be followed.  Genie is a party aggrieved, and we

proceed to consider the merits of its appeal.

III

Our leading case on what is required to prove a design

defect is Voss v Black & Decker Mfg. Co. (59 NY2d 102 [1983]). 

We said in Voss:

"In order to establish a prima facie case in
strict products liability for design defects,
the plaintiff must show that the manufacturer
breached its duty to market safe products
when it marketed a product designed so that
it was not reasonably safe and that the
defective design was a substantial factor in
causing plaintiff's injury."

(Id. at 107).

We explained in Voss what it means to say that a

product is "not reasonably safe."  The issue, we said, is:

"whether . . . if the design defect were
known at the time of manufacture, a
reasonable person would conclude that the
utility of the product did not outweigh the
risk inherent in marketing a product designed
in that manner." 

(Id. at 108).

We added:
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"It will be for the jury to decide whether a
product was not reasonably safe in light of
all the evidence presented by both the
plaintiff and defendant.  The plaintiff, of
course, is under an obligation to present
evidence that the product, as designed, was
not reasonably safe because there was a
substantial likelihood of harm and it was
feasible to design the product in a safer
manner.  The defendant manufacturer, on the
other hand, may present evidence in
opposition seeking to show that the product
is a safe product -- that is, one whose
utility outweighs its risks when the product
has been designed so that the risks are
reduced to the greatest extent possible while
retaining the product's inherent usefulness
at an acceptable cost."

(Id.; citations omitted).

Voss was a strict products liability case, and we tried

in Voss to draw a distinction between such cases and cases based

on the allegedly negligent design of products (see id. at 107). 

We later acknowledged, however, that that line-drawing effort had

not been successful.  In Denny v Ford Motor Co. (87 NY2d 248, 258

[1995]), we quoted with approval the remark of a commentator that

"[i]n general, . . . the strict liability concept of 'defective

design' [is] functionally synonymous with the earlier negligence

concept of unreasonable designing" (Schwartz, New Products, Old

Products, Evolving Law, Retroactive Law, 58 NYU L. Rev. 796, 803

[1983]).  Thus, while plaintiff here has pleaded both strict

liability and negligent design causes of action, the standards

set forth in Voss apply to both.  The decisive question is

whether plaintiff has produced enough evidence for a jury to find

that Genie's product -- a personnel lift without interlocked



- 8 - No. 67

- 8 -

outriggers -- was "not reasonably safe" as Voss defines the term.

The evidence clearly showed that the use of outriggers

would have made the product safer.  Expert testimony explained

that outriggers would have expanded the product's "footprint,"

making it more stable by distributing its weight over a wider

area.  Indeed, Genie's own label warned against using the product

without outriggers.  It is thus reasonable to conclude that an

interlock, making use without outriggers impossible, would have

increased the safety of the product.  

Plaintiff also offered evidence from which a jury could

find that, in 1986 when the product was sold, it was

technologically possible, at minimal cost, to design the product

with interlocked outriggers.  A qualified expert so testified,

and illustrated his point with a model that he had created of

Genie's machine, to which he had added a half dozen switches, of

a kind available in the late 1980s for $20 to $25 each.  The

switches, as the expert demonstrated to the jury, effectively

prevented the machine from operating without outriggers in place. 

Genie pointed out differences between the expert's model and its

machine, but none so dramatic as to preclude the jury from

finding that the model fairly corresponded to the product in

dispute.  Plaintiff's expert also testified that the idea of an

interlock was not novel in 1986; indeed, he testified without

contradiction that the first patent for an interlock and

interlocking device was issued in 1868.
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Genie points out that a finding that its product was

"not reasonably safe" may not rest merely on a showing that a

safer product was theoretically possible at the time the machine

was made.  In this Genie is correct, but plaintiff's evidence

showed more than a theoretical possibility of a safer machine.  A

former employee of Genie testified that he had mentioned the idea

of interlocked outriggers to the company's vice-president of

manufacturing in 1985 -- the year before the machine in dispute

was sold -- and had obtained approval to present the idea to a

committee setting standards for the industry.  Perhaps even this

evidence, if there were no more, would not suffice, because a

proposed change in standards proves "only that a better way was

thought possible, not that balancing risks and benefits of both

the existing way was not reasonably safe" (Cover v Cohen, 61 NY2d

261, 272 [1984]).  But there was more: plaintiff's evidence

showed not only that the better way was "thought possible," but

that it had actually been implemented.  The former Genie employee

testified that in 1985 he had seen, and Genie had purchased, a

competitor's personnel lift with interlocked outriggers.

This evidence, we conclude, was enough to support the

jury's verdict that the product Genie sold to plaintiff's

employer in 1986 was "not reasonably safe."  It is true that

there was also evidence from which the jury could have reached

the opposite conclusion.  Plaintiff did not show that interlocked

outriggers were commonly used -- or, indeed, that more than one
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manufacturer included them in its product -- in 1986.  And Genie

showed that the industry standard for personnel lifts promulgated

by the American National Standards Institute did not call for

interlocked outriggers in 1986.  But the weight to be given the

evidence for each side was up to the jury.  Considering the

record as a whole, we cannot say that the verdict in plaintiff's

favor on the strict liability and negligent design claims is

without support.

IV

Genie argues that the trial court erred in submitting

to the jury the question of whether Genie's post-sale conduct --

its conduct between 1986, when it sold the product, and 1997,

when plaintiff was injured -- was negligent.  We agree, but find

the error to be harmless.

Our decisions make clear that, in general, the duty of

the seller of a product who discovers, after the sale, risks that

were not known beforehand is a duty to warn (Cover, 61 NY2d at

274-275; see also Liriano v Hobart Corp., 92 NY2d 232, 240

[1998]).  In this case, there can be no successful claim that

Genie breached any duty to warn, either pre-sale or post-sale. 

Supreme Court held, on a pretrial motion, that the warning

contained in Genie's product label was adequate, and that holding

is not challenged here.  We have never imposed a post-sale duty

to recall or retrofit a product, and the facts of this case

provide no justification for creating one (cf. Braniff Airways,
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Inc. v Curtiss Wright Corp., 411 F2d 451, 453 [2d Cir 1969] [duty

"at least" to warn of a defect discovered post-sale in an

airplane engine]).  Thus the jury should not have been permitted

to find that Genie was negligent in failing to recall or retrofit

its product after the 1986 sale.

The trial court's error in submitting this theory to

the jury, however, had no impact on the outcome of the case. 

Plaintiff's post-sale negligence claim, as presented at trial,

was no more than a duplicate of his design defect and negligent

design claims.  Plaintiff presented no evidence of any facts that

came to Genie's attention after the sale that might have

triggered a new duty; plaintiff merely asserted that Genie should

have recalled or retrofitted the personnel lift for the same

reasons that it should not have sold it in the first place --

principally, because the outriggers were not interlocked.  Genie

points to no evidence admitted on the post-sale negligence claim

that would have been inadmissible on the other claims, and

identifies no way in which the court's error in submitting one

claim might have tainted the jury's verdict on the others.  The

error was harmless.

V

Accordingly, the order of the Appellate Division should

be affirmed, with costs, and the certified question answered in

the affirmative.
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*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order affirmed, with costs, and certified question answered in
the affirmative.  Opinion by Judge Smith.  Chief Judge Lippman
and Judges Ciparick, Graffeo, Read, Pigott and Jones concur.

Decided May 11, 2010


