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Decision & Order

The above caption matter was tried by thic Court, without 2 J']ll'.'{.rbﬁgiﬁni'ﬂgr on October



21, 2602 and cndmg May 6, 2003, The followmg are findings of £ fact and copclusions of law .
pursuant to CPLR 4213, '
L Backeround

“Plaintiff AM:PA is Israel's largest magufacturer and distributor of mfﬁgcﬂx‘fbrs, B{ﬁd

operates pumerous other businmas. As of Aﬁcﬁst 16, 1598, thé majo:ity of its'sharcs Wcrc

, owned by the Israch based Gro:izdcx family. On that date the 73 Trodeckds sold the comroi]mg

interest in AMPA to & group that had been put tog"ther by plamttfx Shlomo Fogel, b;ls brother .

Asher, thsir a'_ctomey Yehoshna Wolf and several -of;hcrs- (They and tl:}mr porpoza_ vehicles are

.called herein thck“pi'oﬁmters "). The named plaintiffs are all,prdzﬁotexs_,_ with the exception of

AMPA, which hes a stand-alone ¢laim Tor tortions ijqrcrfarcnce';
The transactiop at issue was ene whereby the promoters arranged a partial leveraged

buyout, in which the bulk of the purchase price was borrowed from Bank Hapoalim in Israel and

the balance was raised from nine investors. The Jargest of these ipvestors is defendant and

counterslaimant Kentfeld Capital LLC ("Kentfield"), a Da_lawaré_' compa:ny The majority of
Kentfield is owned by entitites cantrolled by two other defendants, Joseoh Yerushalmi, a New
York/Israeli tax and corporate attorney, and Martin Gans, 2 businessman who is a parmer of

Ycrushalmls in many other investments.
The mvestors mvsstad in DC Investors LLC("DCI"), a Delaware c-ompany thatis
managed by another Delaware company called DC Managers LLC ("DCM"). DCMs agreement

creates a three person board of directors who must vois unanimously on all matters. The

'mEmbsrs‘ of the DCM board are defendant Gaas, plaintiff Shlomo Fogel and a:notbér Pronoter.
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Irarnedistely below DCT in the corporate structure is a Duich company called Burn

Holdings BY ("Burn”), which in twn owns the Isresli company Papos Holding, Ltd. ("Papos”).

" Papos borrowed approximately $30 million from Bank Hapoalim and esed 'thasa.frr'udS, along

with approximately $7 million raised from the investors in DC, to pluchase 70% of Grodecki

' Holdings 142, Which at that time own&d approximately 57% of AMPA's equity and CGn_troHed_

zppromamly T73.5% of its voting power. Thus DCT mdiracﬂy acqu:rpd approxsmatdy 40% of

AMPA's equity and approximately 31% of its vote

A central issue in this case is tbe questmn of the Promioters compensaucm for their °ﬂ'0r13

, __'in putting together the Ampa tmnsacﬁon._ Thereis a con‘tracmu_l promuise that they will receive

equty m DI, the Delaware company forrned fof the gcqgisi ton. Under the égreen;mt_, the -
Prﬁmﬁtars mc;ipt of equity will oczﬁ;ﬁ cﬁly afte.r alf the investors bave been paid back their entire
investroents (_aplﬁroximately $7 million), together with interest and any tax }ability arising from
the transaction,. The contract defines the a:gpaynﬁém to the imvestors as the “hurdie event”,

Ifthe_ ‘-‘hu#ﬁe event” occurs bcfcr_e_ Avigust ;_2003, the amount of stock the promoters will

reccive (the “promiote™) will be sufficient to '_cqnt:_rol DCIL After that date, the amount of equity

received decreases, so that if the hurdle event is delayed until after August 2003, the promoters'

ability to control DCY 2nd the other relevant holding companics will be eliminated, to the benefit
of Kentfield 'Plaintiffs allege that Kentfield's owners, chﬂshaxm and Gans, have 1mproper1y

blocked the *hurdle event” in order to seize control of DCI and its subsidiarics and thzrcby

prevent the pmmot_rrs from acquirtog control.

The allegations surround the actions of Gags and Yerulsharmi which allepedly blocked the

use of available bank loans to finance the burdle event, on the pretext that only operating profits
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from AMPA's various bnsmesscs can be us=d to rcnay the investors 1o achieve the burdle event.

In addition to several ot‘acr claxms Pla.mﬁffs seck damages agmnstYmulshaml,

. individually, for lega] malpracucc a.llegm As tax 1awyr.r far thc wapsaction, he faﬂcd to pmrent ,

tax problems which were later fomd to be mherent in the Ampa u‘ansactmn

| Dc’fmdzms' counterciaims aliage that the entire transaction resulted from fraud in th_é
inducament by the Pro'mot'er's,'who a‘lle_:g_egﬂy fﬁiled to dis_c_lcée material terms of the bank loan .
used té acquire Areps. Dcfandaﬁts also allege breach of contract and carporate waste by the
_p_romotsrs. | |
L. Burdie Events Issues:

A. Improper Vet of the Hurdle Bvent by Gens

The Ampa transaction was one whereby it was comemplated that the promoters wWould

- eventually contro} DCT and the imvestors would get back their money gnd no longer te at risk.

This “hurdle event” was projected 1o take place quickly. Yerulshami testified that he was told it

would ha.pum about _ﬁne. ygar.aﬁar closing the AmPa'msa'étion. Plaintiffs allege that Gang
breached his fiduciary dury by Vetomg the necessary finaucing Which {;vouId allow forthe “hurdle -
event” 1o océur_. . -

If the hurdle event is not achieved by Angust 2003, K-mﬁeld contends jt will have
coptrol of both the equity and the roanagement of DCI—bécausé the agreemenis giving the
promoters-twb seafs on the DCM board terminate at that umeand beéiause it will hold a majority
of the equity, For this reason, contro] of the equity in Atgust 2003 is significant. Ifthe hurdle

event is not achieved, Kentficld’s share of the squity v-.rill be 34%. If the hurdle event is

achieved by then, the promoters have control as they will have 46% of the equity; with



~ to occur.

Kmtﬁcld"s hemg rcduccd from 54% to 32%. Plaintiffs allege that in both Novermber 1999 and

October 2000 Gﬂns zmpropa‘]y failed to apnrove ﬁnancmg whmh wouid allew the hurdle event -

On November 18, 1999, the promoters told Yerulsharni, Gans, and the other DCI
investors that Bank Hapozalim would likciy approve a loan allowing the hurdle event to aceur.
The testimony of Wolf, states that he had a conversation with Gans following a mesting of the

investars. Hewld Gén_s that they 'wantad 1o go forward with 2 loan to achieve fhie burdle event

- and Gans responded he wqﬁid only agree if the pramoters tock less eqity than the ggresments

Provid:d._‘ Thm tf:stnncny was unicbuﬁ;e;d- byGans It is this court’s finding that the conversation
did bcéur. ﬁowcvcr, Plaintiff bas failed to establich that the ﬁdv:amber 19.99 conversation was
aveto by Gans af the hurdle event, ~ There is no evidence that the coﬁvcrsation involved what
amoumted to a pmosal_ by Plainﬁff wherehy the terms were properly put bﬁ_’fore.rGaz_xs and

thereafter rejected.
Plaintiffs alln:gr: tha.t Gans agam vetoed the hurdie event in November 2000, The

b

approva] of the loan for the hm'.dle event. The letter is sufficient ev1denr:e that it was cr.rcula.tad

among investors and wes a proposal seeking approval of the loan Gaps testifled and thc

' .docum_e_nm gvidence shows that he refiised to agce& to the ic:_m. While 2o formal .mceting was

held to put the terms of the loan 10 2 votz, the Court finds credible the tcsﬁmoﬁy'that it was the
practice of the board to meet and conduct business.informally. Therefore, the Court rejects
defendsnts’ argumerit that no formal maetmg was held to discuss the terms of the loan. After

review of Exhibit 357, it is confounding and not credihle that the defendants aver they were
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upaware of the proposal The Court finds that the Plaintiff has ssmhhshed thiat the terms of the

} loan wele pmscntcd to Ga:ns mNovcmber 2000 end thathﬂ subseque:nﬂy vetoed thc loan

As dlrcctcn:, Gans’ decmwn to vato the Joan is gf:nerally pmtcctcd'by the business

judgment rule "['h'= busmess Jud gmeptruleisa ‘prasnmpuon that in makmg = business dccmon 7

dircc‘ors cfa coxporamon acied on an mformad hasm in good faith andin tha honr.-st behm

_  tha the actmn mk::n was in the bcst mbcrcsts of the company. Aronson ¥, Lewig, 473 A.2d BOS,

B12 (Dt:l 1984) 'I'hcrcfore, the. tirden is on the plammff 1o establish bad fmﬂx or lack of due
care by Gans. Smith v, Van Gorkorn, 488 A-id 858,_‘87_2 Dl 1985). Should Plaintiffs mest
their Eu:&ién, ﬂ:ér bxisinas_;é jﬁdgment rule will not shuﬂd Gans from liabﬁity for his acﬁoﬁs .inl
vetoing the Iuan.ir Chgff v.M am'és,_ 199 A.2d 548, 554 (DSI 1964). Furthermore, the suisstantivc
Pmiﬁcﬁ§n5 of the -bu_sinéss_ judgmcnt mle ca_n‘hé claimed only by disinterested directors Whosé
conduct otherwise ingets the tests of the mle’s ?roécdural requirements. MoMullin ¥, g’ eran, 765

A-2d 910, 523 (Del. 2000). In other wards, Gans must be shown to be incapable, dus to

. personal interest or domination and cantrol, of objectively evaluating the financing to achieve the

brurdle event. Brehm v, Eisner, 746 A.2d 244, 257 (Del. 2000).

Plantiffs heve met their burden by establisking that Gans was nting in bad faith when
vetoi;xg theloan. The Court has found that & conversation occurred between Wolf and Gans in
October of 1999 whereby Gaus stated he wonld approve the loan only if the promoters took less
equity in the company. While the Court held that this was not :\_{idcncc of e veto, 1t is "
compelling evidence that Gans was acting in bad faith and i self interest when failing 0 apprbve_ _
financing which would prom the hurdle émt Furthermore, Gans was iniéras‘:ed 25 defined by -

Deleware law. Here, he stands 1o ben efit financizlly by vetoing the hwurdie event becanse



Kcntﬁcld obl.ams ccntrol of the equy cf DCIifthe hurdlc event does not oecur by August 285,

| 2003. s pf:‘rsonal intersst was therefore different fmm the athar DCI nembers whuse voal Is

retizn of thelr mvestmcnr.s a3 qmck!y as possible am:l thc p*'omme:rs whose goal is cont:oi
Accardmg]y, Gans® decision is not protected by the ’busmess Jjoudgmert mlc _ '
Bccause the Court ha.s h»ld that Gang® decision is not shmldcd by the husmc:ss Judgme:nt
e, the burdcn shifts 1o defendants to establish tbat his dcmsmn was made aﬁer co:mdcnrg all
material mfoxmmon rcasonably avaﬂabl" Brehm v, -aner 746 A.,,d 244 at 2"‘“8 The Judgmgnt

of directors st be an m.fonned one. Moran A Houscggiﬁ }m’!, Inc, 490 A.Zd 10’54 1075 (Del.

Ch.}, aff'd 500 A2d 1346 (Del 19.;85). G_ans has -comeﬁfqrward with 1o :ﬂdan_ce that he made

an informed decision when vetoing the hurdle event. The mcdrd is void of any .evidenéc thathe -
analy}*ed the loan, sought ﬂuancml information ﬁ‘nm inside or cutside accougtants, or that he
contactad bank officials to discuss their analysis of the ﬁnanc_m_g. Gaus acknowledged fhal ﬂlgr_a
is ﬁé domxfncntary evidence showing tbat_ﬁn taok any steps to déter’mine' wheth& the Joan was in
the best interest of the wmpany | '

Slg;mﬁcamly, Gans has failed to rebut the tcstxmony of bank officer, chra Elinati th,ﬁt the

lnan wowd have helped to ease the tax problems plaguing the Ampa transaction, I-Icr tcmmony

WHs corroborated by Professor Chirelstein from Columbia Umvcrszry Schooi of Law, Ch.u:t:lstcm

- testified that achxcvmg the burdle event was = necessary first step in solvmg these tax problc:ms

His tasnmony was unrebutted by defendants.

The Court does not find credible Gans’ argument that the promoters should have
provided him with information about the Joan. The Court has fc‘uﬁd that he was snﬁﬁciﬁﬂﬂy

apprised of the available fSnancing from the bank, -‘Thcrt:: is no eviderice showing that the



plamﬁffs i:ud from Gans tha informetion or failed to turn it over upon damand. ‘The record shows -

| moxequest by Gans for more information abm:t the hancmy To the ‘mtmy the record shows

an wninformed, flat out denial by Gans ® approvc the loan.
The Court also rejects Ganls” arguoment | that the mformanon m&morandmn which details

- hcw the hu:dla eveat is to be ach:cvcd, docs not cmtemplatc cncumbarmg the: asse’rs of Ampa

thh the addmonal loan. The FPM (Pl Ex. 1, p. 36, the oniy pre~closing document describing
how thc hurdle event will bé achisved, states that, after closing, the promoters plan to bﬂtrow
monay 0 aclnevc the burdie cvent _ |
Lastly, the Comt rejects dcfendzmts arglment that the meotcrs defrapded Bank.,
Hapolin when sc..kmg the ﬁnancmg Defendanm argne that Fogul hecl 1o the bank about his ~
belief that Papos could repay the iricrease in the Joan. However, bank officer Elinsti, an
wninterestad witﬁcés, testified that she mﬁewéd all of the financials and pertinent data and

redched lhe'copcl_usiog that t‘hé ioaq coujd be repaid. Lasﬂy, Defendants also argu:: that the

, pronio_i;ers led the bankﬁo believe _they were still _invesmm-,‘andjhad money at Tisk wheti seeking
_ approval of the iqan. The Court finds that the bank was aware that the promoters would got have

- money at risk when it approved the ioan for the hurdle event. Elingti testified fhe bank knew in

November 1999 when it approved the loan that the promoters had Do money et risk and that

- “Irom the bank’s viewpoint, for a period of a year we would have been ﬁnancmg 100 per cent of

the wansaction.”
Frankly, the Court finds it curious that Defendants ars arguing that in an attempt to secuze
this loan, the Promoters defranded and lied to the bank. Yet, to this date the benk which is

willing to provide millions of doliars in financing, at 5o time takes the position that it was
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dcﬁ'mldcti Indeed, they have gwen tssumony on oehalf of the Plamnffs To this Court, it
bordms on incredulity that they Would bc Supportive of Plamn ik pogmon if, mdecd, thcy were

- lied to and misled.

Plaintiffs claim that Yenulshanii and Xentfield aided and abetted the breach of fiduciary

duty by Gaxs in copnection with ths hurdle vent. Aiding and sbetting liability arises where (1)

there is a breach of fidueiary duty, (2) the defendant “knowingly induced ox:’partricirpatad in the
breach, and (3) plaintiff suffers damages. w& 816 P.24 843, 84748 (2d
Cir.- 1987). ' '
I suppc;rt of th& claim, Plaiatiffs ;_Sroﬁ&r_ Gans testimorry that he relied on chlshami 7
wh&nmﬂdng decisiqns. This testimonﬁi, in conjunction with the other actions being taken by
Gané. and Yerulsharmi at the same time (di_écussc& infra in this dccisi_.on), evidgncss t§ this Court
that Yerulshamd was instramental in proémiz_) ¢ Gans’ actions. Those other actions, ﬁ@s&d
infra, inchude his _parﬁr:ipaticm in ¢reating an Acﬁng Board of Managers to sapercede 1;}13 '
authority of the DC_i\rf. 'I_‘hciy'a}so include Yerniéhami"s cm'isi_ﬂgma letter to be sent tox-B'ank

Hapolim which resulted in a freezing of AMPA's asséts, Yerulshao specifically stated on fhe

~ record, when being quastioned abont this letter, that e waated to prevent the hurdle event.

C. Dapages

The court has “broad'discrériun fo tailor the relief fo suit tﬁ: situation as it :exisr.s on the
date the rchcf is grante:d.” Iﬂ‘ e:dhgm nge;, 1993 WL 179::36 at5 (De;l Ch. May 12, 199;)
This Court ﬁnds that the appropriate remedy is.an nrder requizing Gans , Yerulshami, and

Kcntﬁc}d to pay f;h;:,ofuer E_DCI investors tha amount necessary to trigger the kurdie event. This
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remedy shalli pur all the partres in the posmons in Whmh thay shnﬂﬂd have been had Gans not

mPropctJy gxercised h;s vetoges.

Besed on the *’orﬂgnmg, it wﬂxdmd thax Gans, Y‘enﬂsharm, and Kan’cﬁcld are Jnmﬂy E:nd

 severally Tiable to the DCT memiers. other than Kentfield and Bricla Realty, for their capital

contributions of $3,100,000.00 plus 10% interest from Augest 26, 1998 to the date of the veto,

October 2000. Paym::nﬁ of this amount shall achieve the hurdle svent a5 defined i the DCI

agrc mcnt.

. Acting Roard of Managers Issues

At bout thé same time that the proposed burdie e_vcﬁt was vetoed, the cwdsncc shows
that Yerulshami unﬁucceﬁﬁﬂly méde a dmmnd upon the Buffer Sub Committee (a committee
established by emendment to the DC'M agmcm::ﬁt), fo eliminate one of the promoters by
amsnémg the DCM agreement. (P]a:nnff's exhibxt 118). Ymﬂs}zamx also askead the 7
subconmmitice to rewrite the powers nf the DCM board so that ﬁm remmmng promotar wou]d
have no voting poWer with rcgard o any mtcrest GE the mvestors (PL 'E.x 155 p. 3)

When the BSC failed to act, Yerulshami and Gans :mproperly created the ABOM ‘o scize
control of DCT. Yerulshami and Gars scheduled a meeting of the DCT investors oo November §,
1995 seeking to h;vc a r&solutgan passed which wouid c;era:e_;thc ABOM. The meeting was
scheduled o a surreptitious manner whcfﬁby Gans -@aduled the meefting at a time whﬁn it was

known by him that F ogel would be i London, the mectmg was schednled on short noﬁce, and

‘the notice makes no meption of the proposal to create the ABOM, '

Yeruishami and G-ans drafied a resolurion creating the ABOM compxiséd of the two of

10
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' tht:m and an investor named Shulman (Pl Ex 160} The r.csolutmn ailows sny two of tbem 0

act apd instructs ths ABOM to ts-npora:nly assume 2!l the rcsponsibﬂmes and POW"*TS that wers

dGSLgnated to the Board of Manag\:rs of DCI in its LLC agreement,
Thc Court finds that the statement in the ABOM resoiution thgt it was approved t oy 2 vast

7 ‘majonty of the mvesm;:s is false bccausc the reso!nﬁon as Wnnan w2 never ralSed at the

I\Jovsmbe:r g meetmg of mvestors Instead Ym-ulsam1 and Gans spokz o:nly of an oversight body 7_
to work in conjunction with DCM (Green 1936: 1425).

The ABDM ﬂolates the DCM and DCI agrcsmcms and iis emstence is without any ‘mga.l
autharity. The DCM sgreement has a unmnnty rcqmmmcnt and jts amendment prosednres
mandate approva_l of the promoters. The testimony -sho.ws that chlshazm and Gens were very
aﬁfaré of these provision_s as ihey were the result of a hard fought compromise between
{fcmlshami and the Promoters. Paragaph 7. 4'(-a) of the DCL Agreement rcqtﬁres 2 court ﬁhding
of fraud or willful mmoanduct before the DCM board of managers could be replaced. Al]

allegations made by Defendants in support of their actions creaUDg the ABOM are not

: compellmg If, ag dafandants argue, angemt cx;rcumstances msted, such 25 mapnropnate

conduct by the Pxomotcrs, Whil::h required acnor_; to be taken, the appropriste remedy tmder the '

DCT agreement was to obtain & court ruling finding misconduct by the plaintiffs. Accordingly,

the crestion of the ABOM is in violation of these terms of the DCM agreement.

the Tlega tion of the Actin
1. Permanent Injunction
A permanent igjunction is warranted, if the plaimiffs show (1) the viclation of a right

presently occwiting, or threatened and imminent; {2) that there is no adequate remedy at law; (3)

11
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that serious and irreparable injury wﬂl result if ﬁze mpmcuon is not grauted; and (4) that the

' eamncs are balznced in the plamﬁffs favor. Em}e ¥ Wa‘!sb, 66 NE2d 53 (1946)

The Court finds that thc craahon of rhe ABOM to v to dare*'t the actions of DCM, Papos -
and the other companies in the c_oxporate cham is in violation of the Pmtxes rights under fhc
BETSELMENS. “'I‘he. Ccurt ﬁﬁds 'that izrepara;b}c harm cxists as rr_-mnéy damages are 1ot sufficient to
compensate the hann thaz shall oceur if rhc ABOM is a.HoWed to act, and enjoining its actions is
the only appropriate remedy. The aqmuﬁ:s ciearly lie in- plamhffS‘ favor as their ngbm under the

management agrccmcnts are bcmg violated.

Tbas Com‘t finds-in favar ofihf: Plaintiffs and a permancnt mﬁmdnon a,,amst dcfcndants :

Yerulsharn, Gans, and Kentfeld fiom using the ABOM of DCI 1n any manmer is hereby issued.

Itis hereby ordered that Y::ml{sl'xaxm1 Gans, and Kentfield shall be prscluded from having the
ABOM instruct any of the corporations in the corpomte cham, their officers; directors or
ermployees, and any cornpanies that do busincss with those companies to take my actions. Ttis-

further ordered tliai_ all 'ticfcndants,forthurith notify Bank Hapoalim in New York that the freeze

- on bank accounts should be lifted, and thf: Baak is fres to hon i transfer instructions signed by

any two of the three members of the board of dircotors 6f DCM..
1. Pumtxve Damages
Plaintiffs seek pumtm damagbs for Gaps’ Impropcr veto of the hurdls event and for

defcndants imaproper creation of the ABOM

 Pumitive Dameges may be award"d where the aafendmts conduct demonstratps a “high

degree of moral culpability which manifests 2 ‘conscious dlsre_gard of the rights of others or

conduet so reckless as to amowt to such regard.™ Home Insurance Co. V. Americzn Home

12
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' E,rg___g.t_a__gm_, 75 NY 24 196, 203 at 203 (1990}

‘The Court in its d1scrcnon dcmes thc: requcst for pumtwe dnmages as a search of the
record does not ﬁnd copduct which reachcs the standard nec&ssal‘y for such an award This Court

finds that Gans, Yerulshami, ard Kentfield may have }:ad some legitimate concems about the

. Promoters conduct. Howeves, the actions thay took 1o resolve such conduct was clearly ﬂlcg‘rﬂ

and in wolatmn of the various agreements t.‘ncy were allegedly seaiﬂng 0 mfol'ce Amdmgly:
while they are Liable for this Mfegal conduct, the Court finds that they didnothave the
_rhotivéﬁoﬁ::) _Which w ould warragt punitive d:'sma_ges‘. fc_r their cane;iuct. |
IV. Claim rglaﬁng to thé Dehemﬁer 26, _19__9_9.1e-tter } o

A few weeks afier creating tho ABOM, Yerulsahm had kis Israeli lewyer, Dau Cohep
write 1o its lengicr, Bank Hap.nlim, that fhe defanc_?;an_ts contm_llcd the conmamcs The letter
;:‘Ia;'_mcd that Kmﬁgfd not only kiad the right 1o veto transactions at the Papos level, but at Amps’
as well. This letter caused the back to freeze the loan, as well as manjz other open projects with
Ampa. ,&llégedly, this caused demiage to Ampa in the amount of gbout 1.1 wiltion, Ampa
socks dammages frorm defepdants Y erulsharn, Gans snd Keatieldjointy and severally.

The Court finds oradible mc‘tesﬁmm‘y of Elinati, the bank officer in charge of the Ampa

account at prescnt, and Lanir, the bank officer in charge in 1999, Both tegtified that as a resultof

" his lstter the bank immedzately froze IIS relanonshlp with Am;:sa and Papos p::ndmg mce]pt ofa |

Tegal opinion as to whcther the promotm‘s properly spake far those companies. The court also
frods that thiy 'freg'ze cansed damages to Ampa.
The Couﬁ does not find compelling defendants argument that there iz 2 dufyl of candor

towards bapks and that the letter only fnforns the bark of tha which it has a right to know. The

13
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Court finds the puzposc of the latter was to kﬂ} tn.. nnam:mcr which wcmld allow the promcte:rs to

achieve the hnrd}c event, This ﬁndmg is based upon, ﬂle credible t:sﬁmony of ﬂm bank oﬁ'icer E

Elinati who made it clear that the bank saw 1o peed for disclosure of the veto. Fm’iherm_arc.

Elinati testified that there was no discrepancy berween the foan application and the veto right.

“The finding alsc rests on th testimony of Yerulsharni who adm tted “his purpose was 1o kil e

refinancing for the hurdle evept”. This pxr:pose was further ewdmced ina statem:nt made by
Oded Edan to the Ampa board on Fchruary 16, 2000 (Pl Ex. 182 p. 2872). Purﬁm:mom the
letter was mt':ndad 0 kil the financing necessary 1o procure the hurdle ew:n;'. because it was sent
at approximately the same umcthat Yerulshami and Gans created th: ABOM _and vetoed the
hurdle event, -

_ Caben, whgzn scndz'ﬁg the letter, was under the bclie';f that it.was DecessaTy becanse
Yeruishami told him the bank shonuld be aware that Kentfield had been granted a veio on the
Papos board {Coben 3207:10-16), However, a.é tﬁe Court hag found Yarﬁlshami;s intent was
actuall ¥y io ch,ll ﬂ:L'cr hurdie event 'ﬁnapcixl =4 | '

 Plaiotiffs sesk to hold defendants lisble bocause their conduct s actiopable under Jscaeli
law. T"he court was provided wﬂ.h the legal opinions of twe Istacli lawyers. ’Ihe_D_cfﬁndaﬁt."s
witness, attorney Dan Cohen and Plaintiff’s witness Professor Joseph Gross. Cohen who
testified difi whgth_e:r hxs own conduct violates Jsrae] law Ls _f_quﬁd tobe an @n;gmsted wilness md

the Court does not find his testimony credible, The Court, however, finds the testimony of

‘Professor Grbss:t;'r::diblc and based op his testimony, holds that Defendant’s conductis

actionable under Israehi faw,
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The court ﬁnds ity dam'airés 10 ATIp2 resulted from the Jetter sent by Dan Cohey to Bank

| Hapbhm DcfEndanm claim that T.'hcre could be no damagc:s fmm a frasze bacause be.fnm Cohen

wrote I:us Jetter, the bank had insisted on a general en, called 2 ﬂoatngcharge against Amm 8
assets a5 & condmon to approvmg pew credit However tesﬁmony established thet the Ampa |
board, appmved a ﬁoan}:lg charge beforc the Cohcn {etter was seot. Aﬁcr the letter, the bank
changed the tarms cansmg dmagcs to Ampa ‘
The Comt finds Yemlshamz, Gans, znd K:ntﬁ eld jofntly and severally hahlc for damagcs

inourred as 3 result ‘of thc Deccmbe_r 26, 1999 letter. However, tha Com't does not have sufficient

 evidence to -demﬁne the mount of damages incurred, Dﬂspitﬂy the testimony given in support

as to the amonunt of daroages, the Cnurf. has mo documcnm.ry evidence before it 1D support.

: Accordingly, the issve of the amount of damges incurred is hf.reby sent to a referee to hear and

detenmine.
V. The Mﬁlrm:ﬁce Tssnes
A- Malpmosise by Yerulshars and His Fim. |
CAfew mcmit'hs after fho acqzﬁgiﬁ'qn of AMPA was constmmated, the pf-;omotjers, leamned

that the corporate sgucture created enonnous x pmblmu; for the US. iﬁvsstors i1 the

tmnsanon n parﬂcu}ar becanse of §351 of the Internal Revenue Code that deals with contru}led '

foreign carporatmns and related LR.S. principles, each repayment of the &'30 mllhnn bank ioans

that was used to ﬁnan.ce the 1998 acquisition is treated as ife dmdend_bad hwx__x pald ) th¢

- invesiors. The fcétﬂt is that the investors must report these payments to the bank 2% income, even

though they do not receive any funds with which to cover the taxes that are ® due. The conccpt is

called "phantom income.”
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Professor Chirelstein tesn'ﬁecl that a compe‘tcnt'aax attomey Wmﬂd niot have permitted the

: -'-AM.PA transac:ncn io yroceed mthrmt mfurmmg the parttctpa.nts of t'me dxsasms fax

consequences mherent in the structore. * It was mdmpated al mal thet no such disclosare was
made until monﬂ:s after the transaction closed, Had prupa' dxscloszm: been madc, the court finds -
tha_t Stlomo Fogal would have eptered into an altemative dea.l, mvolvmg an Israeli bank called

FIBI, which would bave funded the errhrc transachon without any nécd to involve any

- Americans.

| Belore thc Aﬁgust':lb% closing, Yerulshami xcpres:;ritcdto ths promoters that he was an
experienced .intenmﬁoﬁal_ tax sttomey coréi:.etcnt 1o handle th.etax aspects of the mns_aﬁtions.
The promoters contend that his offer was accepted. chﬂshﬁ-zﬁi, ot the oﬂaér hand, -twﬁﬁed that
he was pot hired as -..“.hc.pz'omo.tsrs’ 1aw3lrer‘ and no retainer agreement was signed.
The dct_crmiuation of whether an attorney-client relxtionship cxasts is {:;hérenﬂy facmal,
and is governed by traditional principles of confract_iaw- Gillberg v, Shea, 1996 WL 406682 at 4

(SD.NY, 1996). * An attorney-client relatidﬂship may exist i the abéeﬁce of a formal retainer

: agreemmt." S' alg chslgp;nmt Corp. V. Qgg;_s, 274 A.D 2d385 386, 710 N.Y.S. Zd 619 620-

™ Dept 20009,

The Court finds Yerulsharmi’s statement tbat he was never retained, not credible. The

 evidence as presented shows that Yerulshami was hired by the promoters es tax attomey. Hewas

hn'ed and he worked with the law firm of Morrison and Forester (“MoFo™), which was retained
1o draf: the basic agreements. The _ﬁnding"is based upon the credible testimony of Stuart Offer

from MoFo who stated that he had a phone conversation whereby Yeruslshari made it clear to

- him that he bad the expertise to bandle the tax analysis of the andaction and that he would do
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50,

This ﬁndmg is also b&sad upon a “check Lsr put into cvzd:ucc which was d:rafraci by

MoFe hstm** the opsn X issues. 'I"ms chcnk list was drafted at Yerulshami’s request 5o that his

. fum would have MoFo g ﬂwughts about what tax wark needed 1o be done. "rendshs.m is the

only lawyer to whnm the document ‘was sent. MoFo s time ra\.m:ds show tbezr Borneys spcnt
almiost no time on any tax work subsequent to sending the check hm. |

'I'he Court ﬁ:nds thaz Yerulshami actaally perfc;rms:d tax work Yemlshamx handled items
on the cheeklist which included making the “check the box” elections which mauxtad in the
Isracli companies and Bnm becommg “pass th:roughs” Hs also drafted ﬂ:xe k)an dﬂcumcnts for

Papas and Burn. Ym’ulshaml also changed DCM end DCI fmm LLF's 1o LI.C s and bad his fiom

 draft 5 memo e:nutlcd “Risk Factors Rejating 10 Israeli Taxatmn ftat was seot to the other

investors ip DCI be_;:fom closing.

Yerxﬁshamz alléges 1“3& had no time m chénga the co:fpuraté .struamre to av‘oi& the phantom
mcm—me tax pmblcms bemmse they existed ‘before he ever invested i in th:: Ventre, Thc closing
oocurred August 26”‘ 1998 Accc‘.rdmg o bis time rcco:d’a Yam}sharm personally spent 35
heurs in August, bgg:nnmg on Angmst 4, 1998, Other members of his ﬁrm worked 99 how_s

beginning the same day, Furthermore, tzstimony of MoFo smployee Stephanie Oana revealed

that Yerulshami participated in nﬁmerouscqnfarénmé, cther in person or phone.  The credible
tastirhany.of Qana aI_so was that Yerushabmi and the others at his -fi:-m were c:onsxdm:d members
of the working group arranging the transaction, Acébtéingiy, thisComt finds credible the
cvxdencc submitted in support cf ﬁndmg 'ferusha.ima was able to bring to the Pmmcters attenmm. '

the phan tax issues.
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The failure of Yerulsbami to report the probiems constitute malpractice for which he is

Hiable, The crodibls testimony of tax Professor Chrirslstein was bat & competent tx professiona]

- would never 'iiave. consentsd to the very deal structurs used to acquire AMPA. - He further

testified thet a competent tax professional would have disclosed the phantom, tax isse, While

the phantom income tax problem wes ivherent in the deal, it was incumbant upon Yerulshani, as

tax zttorney for the deal, to bring the problem to the attention of those involved, Ac_é:brdingiy,

Ycrulshami is liable for maipracnce

B. Breach ofﬁdumarv Duty bv Gams for Not ﬂelnmg to §olve the Phg_um_ Income Tax
Probler . _ =

The Coust does not find jm_ough evidence on thc record to find that Gans breached his

fidhiciary duty for not .helping o solve the phantom incame tax problem. Plaintiffs contend that

he should have allowed the hurdle event to occur followed by the dissolution of DCL-and D"CM, :

which would bave been fq_l]owéd by sales by the American promoters, not by Gans or other

- Kentfisld members.

Gans is not & tax attorney tor was he: given the rsspanmbﬂny of sbl\ﬁng th:: phantom
incorne tax problem. The recard also does not reflect that he knew of the phantom income tax
problem and he stil] failed to take actmus t§ Temedy fbe problem.

This Conrt finds that Yerushalmi and Yerushalmi & Associates LLP joiotly and severaly
are hereby lial?}e to the promoters in the amount of § 3,300 for malpractice. 'Furﬂlcnnorc,-
Verushalmi and Yerushalmi & Associates LLP jointly and severally must pay DCT the sumn of

$14, 824 which is to be distributed 10 those DCI members who incurred phantom taxes.
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nare, Yé'ushalmi-and Yemshalmi & Assaciﬁtes shzll be hable fnr the full amouxt of
2 :axvs incumed in the future by the pmmctcrs or any of the DCt memba:cs

Itis furtbar Ordered that the ahovs relief is dexucd as sougbr agamst defendant Gans.

:famamm Iqsues

The Pmmcters saakpumuve damages based upon several alleged instances of dcfamamry

mts made by Defendants to other DCI investors. The alieged uc‘amamxy stataments were

: whcn'

. Gans chatred an ABOM meeting where Fovestors were given & written presentation
stating “The promoters have been signing checks at all leveis by themsetves or through

cronies, while not providing cormplete reports of the bank accounts and financial
transactions to the Invcstors or to Martin Gans " : .

Defendants rold the investors that “the promoters have assxgned respmsszhhes of
: DCM to Dovertower, s company that is owned and controled by promoters, This
delegetion was made without DCM's authodzation and consent.

« The defepdants® presentations accused promoters of self dealmg 1n the Ampa group of
oorupanies. Further, defendants accused plaintiffs of raising their salanes and fmproperly

purchasmg a pxecc of Jand in which Ampa was mtzrested.

e Yerulsharni and Gans claimed that the promoters are responsible for the tax strocture.

which caused the phantom tax problem.

The Defendagts argue that the commumzicasions are protected by the comumon interest

Alege. The common mxcrm qualified pﬁﬁl‘eg& applies where a communication Is made
ween persons With 2 common interest ar duty. Libgrman v, Gelslein, 590 N.Y.S.24 857, 862

92). The privilege is broady applied, end the parties to the privilege “nesd only bave such a

‘ation to each othar 25 would support 2 rezsanable ground for SUPPOSIng an lopocent motive for

parting the information.” Anes v, Brown, 702 N.Y.S.2d 732, 734 (2™ Dept. 2000). The
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- privilege m:—:}" only be i:sfatcd if actual épite o-“' ﬂI will is “the one apd cmiy cause for the.
pubhcanan m 590 N.YS. 2dat 439 Azss, 702N, ¥.8.2d 2t 763.

The lenuffs wncadf: in then' past-ma} reply bnsf that the pnvﬂege 15 apphcahle |
b=cause the communications were made to the members of DCI Who have 2 common inteyest
thh Kantﬁc_ld RS DWRers of DCL While the statements ware most likely self serving fo the
r:_ft_éfendants and in furtherance ofan agt:nda to painy a_bn‘trol of the cqﬁii}’ &t stake, P.l_aiﬁﬁffs,

 through their conclusory State;m_én,\ﬁs,: ‘have failed to met their Lu'rdc:ﬁ of ﬁstablishiﬁg mé}iCc
A;i;ec&ad_ar the Pr.hm;stefs. mcérding}y,_ darnages based on the de.famaﬁon claim are denjed.
VI Promoters’ Right tﬁn Mﬁn#gement Fee V
‘The promoters contend they proved the iss'u-'::= ofat ght to 2 manegement fee at trial and
 briefed this {ssue without Dbj e.cﬁon by defendants that it' Was an uﬁplcad&d claim. Deféndaﬁts
claim thsz the 1SSUE Was not pleaded or tried. Thc Platntifis rcquest 10 amand e p}ea.dmgs
purspant to 3025 (c)

Plaintiffs raquzst is gﬁm&d An apﬁlicﬁoﬁ o a:ﬁénd uinder 3025(c)
lies 'mthm the discretion of the Court. Munzay v, City gi New York, FBNY.2d 400 401
N.Y. S 24773 { 197?} Here, Dcftmdants cannot chge demonstrable and real yurprise or
przjudice as to th_xs claim. Furtherraore, the proof at trial warrants the consideration of this claim

: by the Court. Accordingly, the Court shall address the issue in its decision.

The Pramoters seek 2 2 % management fcc pursuaut 1o Paragraph 7.8 of the DCY
Agresment. Paragraph 7.12{c} of the DCM Agreement sf.atea__ that the fee “shall be spplied as _
agiw:éd by Members other than Kentficld Capital LLC holding af lesst 6(5% of the Company |

. Imterests.” The five members of DCM are Kentfield (25%) and the four promoters (75%). The
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fec has not been paid since Benk Hapoahm in November 1999 froze both DCM's and DCT's

bank accoumts.

Whm e issue was med, Gans madc the smatement that the pmmoters had to pa.y

pmfcssmnai and travel expenses from the 2% fee, lzavmg only the residual for thent. C-‘rans

mnsedcd oD Cross exammauun that no such provision is m’camed in the DCI and DCM

agmmmts whlch both state that “the compaﬁy shaﬁ pay all lcgai and accountm.g feeg” a:nd thc

pext subpsragraph i each coptract which has tie same language about “trave] expenses.”

The Court finds t_hat paragraph 7.8 of the DCI agreement scts forth that the MANAgets are

- entitled to the claimed 2% maﬁagﬁﬁent fee for se'vic':es rendered, This fce upder the

agreements, is not to be reduced by any expenses, A‘c the post fmial oraj argume.nt, defensc

counsz:l conccdad that the mane.gcmant fee is disclosed i in the DCM agreement, however arglied

that gt the time everyone thcught thers would be an upsﬁcam of dividcnd.s ratzet than bonowing :

of additional money. Asthe Court bas alrea.dy found, bonowmg additional moncy to finance ths

vepture was anticipated in the PPM. |
Accorﬁmgly, Bank Hapoalim Nc# ?o;k is directed to releass funds to pay this fes, pius |

intsrest, upon presentment of transfer nstructions Blgned by Foée} and Lawrence S;hhsidﬂr,

authorized signatories on those accounts,.

VIIL Couinterclaits Tenies

A. Frendvlemt Inducement gs: g Matter of Fact

The fm;t four counts of the Amended Counterclzim are uase.d wpon allegations of fraud.
The Dcfcndants allege nuraerous instances of ﬁ'audnlcnr conduct by the Promoters,

Y. Alleped concealiment of the tevms ‘of the bank loan
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The Dcfﬁndants allevc ths Promoters tied about the tezms uf the bank loan taken to

finance thc Ampa trzmsacnon. Spamﬁcally, itis aﬂeged the Promom DEVEr rsvca‘led that

K:ntﬁeld and the other DCI investors cowld not e repmd untﬂ after thie bank 1oan was paid.

| Defcndants also alleae thcy did pot know that tbe bank insisted on & prov:sm: thm the prnmoters

would consﬁtu*e 2 maj onty of thz directors of the board of Papos.
The Court finds that Defendants knew well befurc closing tbaz the bank had priority and

that its loan was scuiox to other debts. TwO Joans were taken by _Papos to buy control of

_ Gmdeﬁ_sky Asseﬁs; the caméamy that ctx_nﬁdlsﬁmpa. The first loan was from Bank Hapoalim for

$30 million and the second was from Burm Holdings, the Dmtch cnmpaﬁy that owned Papos, for

abouit 5 million. On Auﬁst 10%, 1998 a resoiuﬁbn Vwas drafted which stated the Buin'loan to

-Papos was subordinatc to the Joan Papcs has takcn fmm Ba:nk Hﬂpoahm Gans executed the

resclution pursuant to the direction of Yerulshanu s firme, Y:rulshazm also testified that he knew
before closing that the bapk loan was “'sm}iér,” Acco:dingly, the Court does ot find that
Defendants, prior to making fhei: investment, werc un'awgfg‘ ofthe termms of fhe bark loan.
chilsha:ﬁi also alleges he did not kum{ that_'thc;bank insisted ﬁpon 2 provision that the
prototers woﬁld constitute a majority of the directors of the Papos board. However, this same

provision is in the DCM Agreement which Yernlsharmi helped draft and which was sigm:d on

* ‘behalf of Kentﬁeld. This is compa]lmg ev1dmc= that Yemlshamx kncw the bank would req:nma

the promotem to constitute the majority of the board of Papos

Furthermore, “a fraud cla_1m lacks merit where thc_ other party had the means available 1o

., ascertain the trath, but ciccted to rely solely up'c'm arepresentation.” Carazza ¢, Thinkneth Com,

. NYLJ, Fao. 10, 2002, p. 21. The courtd does not find credib]e tha: Yem}sharm 2 sophlsm:atcd
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mt&manonﬁl investor, was unzwars of the texms of this bank loan. There is no credible evidence
on the recerd of Promoter’s alleged intent to hide these terms from Yernlshami. Y‘eru.lshami also
had access to any information he wanted ‘because he was a party of the working group that 1 pm

togcther the BCI mvesm:snt Fu:thennore, the racord is also void of credlblc evidence that the

Ican documents - Were changed meedmteiy pnoz to cioamg

Accordmgly, the Court nnds that the defendsnts were not fra.ndm:ntly mduecd to invest

~ basedon an allcgcd conccalment by the promnters of the terms of the bask Joan.

2. The Tmnsaa‘mu Fee

Defendants allege 'rhat before the clesing the promoters du-l not dxsclose the request fora
trapsaction fee from the seﬁezs Defepdants argue that the promotcrs mlsc}y Ieprese:ntcd that the

sellers of Grodetsky assets promised an appmxunat_e; 52 million transaction fee for putting -

together thz deal, bt that the promoters waived it, However, the promoters believed they were

siil] enditied to the fea

Tha promotars mvcstcd $1.6 rmlhcn bcfc:rc tha closing and bchevzd they were entitled

to0 a transaction fee of about $2 mﬂ]mn. An invoice was sent to the Bank asking it to send the

- money to Burn Holdings for eventual payment to the promoters. The money had to be held thers

unt:l unanimons appmval to reicasr: the money by the DCM board of directcfs, including Gars,

was obtameci A:\: invoice for that exact amount of otey was alsa sent to. Yerulshami in New

York. The Court finds that there was nothing surreptitions about the promoters” raquest for the

money.

- Yerulsharni disputed the fee. The promoters and Yerulsharni negotiated the setflement of

- this fee and this is evidenced by numerous drafts sent by Mark Leve, of Yerulsharni’s law firm to
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the Promoters, Inthe draiis it was agreed fhat ths promoters would receive 51,384, 000 and they

would sill be consnd"rcd investors in DCI for $1.6 million of whlcb th.y would get back aﬁer

other investors had been pald. Thxs wasa comprozmse by the prumo ters who bahsved they weie

' anntled to both a fee and a mtwn of nhmr investment when the others got paxd The conrt docs ot

ﬁnd m‘edzblc Ye:mlshama s testimony that h-: ob;ected to Leve sending the:.e drafis to the

promotars and the_ Court finds he approved the scx_ndm_g af .the drafis.

* The Court finds that the Prtimote_rs were under pressure from Lawrence Schaeider, who

-had pﬁt up the pmmot&s mmaI capital of $1.6 millior, to retum the mopey, and in confunction
with this, eventually Yerulshami pressured the promoters to give up the fee entirely. This is
‘ 'evidmccd in the final -agrecmmt dated May 17, 1999, The agreerient states that the promoters

waived their fee and thczr SI ¢ million capits.l mvesimaut Was cenvert:d into alaan and

ed:ataly repaid together wzth expenses of $384,000. Documentary evidence shcrws that

Yerishami was sent invoices for the promoters’ $384,000 in xpenses. Gans s imedthe

: agmement, mdmdually, and Ycruishaxm. signed it on behalf of Kmﬁ‘.‘xeld.

Yamlsha.lm now claims that the promotem never mtended that their moncy would be at L
risk. Butthe proof shows that the promoters beleved they were annﬂ ed 1o a fee, which they
cm_xld use fo pay back Schneider, and that they would be investors af risk for $1.6 million.
 The Cour is not compelled byDcfendants argument tha thc promoters fsely
rcprcséntcd they were promised a transaction fee hy the seliers, the Grodetskys. Defendants
argue tha;t th;s false r°pms&ntaiion led to the May, 1999 addendum allowing the PIoTOoters o

ta.kc out their 51.6 million investment

24



[* 23]

In support of their alle:ganon that the pmmctcm WETE never promtsed 3 transacnon fee,

='.:i.fs.-,ndaﬂts proffer the testimony of Yemlsharm who tcsnﬁed he had a convezsancn mth Zcima

Rubenstein from the Grodetsky family, Hc testified that Ms, Rubensi‘em stated that thsre was

never a promised comzmssmn to thr: pmmotem The Court does not find ttns testimony credibie,

This conversation oply came to hght at mal_ and Ms: Rubcnsm was__ never c_allc_d as a witness for
deposition or at trial in support of this tcstxmcny .

Acco d.maly, the Cowt finds Ihzs issue of the transaction fee was resolved by the parties
as evidenced in the May 15{9_9 Addendum, mre_zfors the Conrt denies defendaz_;'ts’ claims as they
are merely 2 rehashing of that ?fhiﬁch_ has aJreédy been :ssétved by agreement -

Lasﬂy; défendants’ arguments sbout tha m@:ﬁoﬁ fee do n'ot‘ support a claim for
ﬁaudﬁlcnt induz_:smeﬁt besange wha.bever the promoters 'ﬁx_ay-h_a_vé told Yerulsharni sbout the
commission was after thn Au gust 1998 closing. The allaged rzprﬁcnt_aﬁoﬁ soild no;bave
induced him to invest. A prmquisi:e_ to & Fraud in the inducement claim is that the alleped
repr'sse:ntaﬁon_induccd the goﬁm Sheay. Hm mbros PLC, 244 A.D.2d 39,46, 673 N.Y.S.Zd
369, 374 (1" Dept. 1998). - | '

Accordingly, the Counrt dmies the claims of fra.ﬁdulcnt nducement based on the slleged

failure to disciose the n'ansaction:fe:e.

L. Breach of the DCM Agreement
Defendants allege that they wers deprived of a meanmgful voice on the DCM board
becausc the promoter members of the board (Togel and Schneider) prevented the board from

meeting. The court finds no credible evidence on the fecord nipporting this allegation.
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Dcmndants have fmled to come forward with any compellmg evidence showing that t‘ue

: -pmmotcrs frustratad sy att.,mpts to hold meetings of the DCM hha.rd. Furﬂmr the record, shows

that there were consansual mformal meehngs Thls is 1ug1ca1 since Gans is bascd inSan
Francisco, Fogel in Isra.el and Schnzider i m New York City. The DCM agrecment spcc1ﬁcally

pmwdss that meetings can be mformal and held on the telephonc No ewdcnce shows that Gans

- wied to hold 2 meeting, but could not. Further, at Gams' request, 4n in person meeting haa bse:_:}

held on November 8, 1999,
Defendents have also failed to allege any damages resulting from the faiure of m.ectings

heing held. Defendants have proffered o credible evidence of any issuss the boerd should have

considered, but did not.

2. Breach of the Septeniber 25, 1998 Amendment

On Septemnber 25, 1998, about one month after the closing, the signatories to the DCM

Agreen:-xcnt agreed that Keﬁtiield’s represcntatives on fhe P-apos:board W'ould have the right to

,vetc resoluuons agn:cd t0 by the other Papos board mezmbers who are a.ll promoters, Defendants -

argue that the promoters failed to furmally nnplemcnt the ¥eto in 'fbc Am::les of Assccxanon of
Papos. Defendants assert that the pramm'crs had t_hc responsibility to izaplement the a:mndment,

but surrcpti:iunsiy fail=d to do so. "I"na promoters assert that the onus was on Yerulshami

_ because, the amendme.nt states ﬂ:zi thc xmple:m:ntanon necasmtatcd 2 rcsolutwn by Burn.

Holdmgs the Dutch corpany Yc:nﬁsham 5 law firm had located, with whcru his ﬁrm had

pnmm’y ‘contact,
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The record is not conciusive as o who had the burden to impiement_ the amendiment,

_I—IoWe_vg, the Court ﬁnds that I_iefanzdants'bav.e failed to pmv& damagses rssulnng from the failed

implementation.

Defendants allege 3 8 fesult of the failed implementation, they were deprived of vetoing .

_ appointmecnté on the Ampa board. Yerulshami's testimony was that Papos did not make such

appoi.ntmanm to I-:hc.AmPa board, but that they are wade formally by Grodetsky Asssets th
:_:untrols Ampa directly. Isracli h:_gal expert Pl;oft:ssor J'oséph Gross testified to the same.
Grodetsky Asscts appointed the directors and Kmtﬁcld had no veto right at the G‘mdetsky Assets

level, Kcntﬁald t't:ms has no right 1o veto appumtmants of Ampa du'cctors 'Hns ﬂndmg i8 furthez

' suppurtcd. by the fact that in March 1999, Gro'datsky Asscts aproomted new Ampa directors who

appeared at an Ampa board mcctmg on Marck 28 1999 attended by Edan If, at that timne,

' chlsharm behevcd thc appomhnmts in March were improper, he would bave Dbjﬂﬁtﬂd An

cbjection was never made until litigation of ﬁns matter began, Accordingly, the Court does not
find this dafﬁages argumcnt credible. | ' )
3. Breach of the Aprz[ 1999 Addzndum Crmtmg an Executive Commitiee

In Apnl, the DCM Ament was amended to prcmdn for the creation of an Exemmve

Committee t make all major npe:rahonal .demslons in the management of Papos Ltd., Grodcclﬂ

T Assets Ltd:; Ampa Ltd., and all thexr subs;dzan es and aﬁ‘ilmtea Odcci Edan was a mcmber of the

Executive Comm:ttee Disputes in the Executive Comzmma were to be resolved by a Buffcr

SubConiuittes consisting of 0 ded Edan for Kentfield and Z_acwk k EEdman for Promotets. A

deadlock in the Buffer Subcommittee was to be referred to the DCM Board, a4 & deadioek in
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the DCM annfi was to be referred to & permanept decision maker to be appc)_inted by the Buffer

Subcommzttc"

Defendants grgue that the Execumc Comrmtee created by the Apni agreement never
held famuai meeungs They subnnt cwdmcc that tha efforts to mplaznant the Buffer -
Subcommites ;(md Permanen: Decision Makcr also fafled when Odcd Edan and chik Feldman
d@dloc:k:d an?l Feldman would not agree on 2 'pcmmmt decision maker, Thus, defendants
- argue that Kﬁnﬁc}d was cffa_;;ﬁvsﬁy frozen out of major operati onial decisions regarding Ampa.
'I‘_I:n_‘:rs 15 no credible evidence on the récdrd shqw_iﬁ_g thiat the promoters mﬁentionaﬁy froze
K&ntﬁelé c‘;ut' cf fnajor ojji:rational .d.écisions rcgzrdmg Ampa. The Court finds credible Fogels
t%mnony thatAnpa Was manag:d mforma.lly, that be kept Bdan fully apprised of all major
 issues, and that Edan approved every significant transaction. During trial, Edan could not rem:e a

‘single matter thm was kept from h;.m and which be did not approvc
Accmdmgly, The Cowrt does net find that there was 3 breach of the. addendum crcazzng an

Executwe Commlttee

4. Breach of the May 1999 Addendum

i
Defcndants argus that the promoters braachad the provision in thc May 1999 addandum

requiring them to use their best efforts to minimize the jmpact of phantom incorme on the DCI

i
}

s —'mvesmr,s"z <"

The I)icfendauts' have failed to come forward with credible evidence prov;ﬂg“thmi falure

1o minimize thc probIEm_ Wmle on the s!:and during trial, Gans failed to dxspute that afier ﬂ:ns

addcndum Was signed, no phantom fncome was gens‘axed
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Kentﬁcld’s other claim of breach of thc May Addendum is that the Promoters havc pot

pald Kantﬁeld $46 000 in pnantem taxes gencratad in 1998 As for thzs alleged $46,000,

pramocers éo not dany thf:y hay owe th1= amount, How::vcr, rhey argue they have not been

provided with sufﬁcxent documentation of the debt. Tb,a__ Cpurt ﬁmis this an:mmt is payable oﬂy
after submissi();ri of proper z2ffidavits from Kentfield's members stating tht_: amoupt of the fax they )
havepaid | o | | | -

3. F réué in .thjé Inducement based on allegotion that the ag;-ree;nentxzwem not p?g‘brxﬁgd’ )

The dofendants seck demages based on an alleged failure to perform under the thres

_ ag_rccniﬁnfa; di:sc:uss_ed Vsupreg which were degotiated and -signad in September 1998, April 1999

and M'ay 19919; Becase the court has found that plaintiffs did not breach any of these
agreerncnts, it;n_eed not reach the qu&snon of ﬁhethar there was fraud m the inducement.
achb*"-jiduc' - \d Corporate Waste
Defcnéa.nts Qllege the promoters’ self-dealing led to their clair of promoter's breach of

their ﬁdumary duty and 6orpc§rate waste, Specifically, defendents cite a fransaction whereby

. Ampa leased Skoda cars froma compa:uy connected with Shiomi Hogel. De:fendantg also cite to

&n attempt by the promoiers to obtain the Ha’ argaz pmpeny for themselves, rather than for Ampa
as contamplat_ed_ lDei_'g.ndanﬁ also cite fo numerous payments to Dovertower and upidentified -

J

Corporate Wagte is “an exchange ofc.ozporate assets for conmdm-anon 50
l
disproporti_angately srmall as to lie beyond the range at which any reasonable person might be
willing to trade.” White v, Panie, 783 A.24 543, 554 (Del. 2001), A'pm'nﬁﬁ*s burdes iv

proving cgrporate waste is severe bacause cours racogmze that they are ﬂ]—ﬂtted to attemnpt fo
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judge thc appropriats degrees of business Tisk. ﬂhﬁe, 783 A2d at 554 M@

658 A..?.d 17¢, 183 (Del. Ch 1993).

Dcfandants have fsﬂed to present awdancc. that the Skods lease was unfair or an
exchange beyand reason. The evidence shows the Skoda 1ease was approvad by Amna 8 board.,

ineluding Edan, following a thorough presentation by an Ampa manager about why the lease was

ata beﬁgﬁcial price to LAmIJa.._ Thers ismo crcdib}c evidence that the lease was so unreasonable

~ as o comsfituie COTpOrate waste,

A3 for the aﬂegatlon of sc]f—dcalmg regardms the Ha'argaz propeny thers can be no

damages because the deal never took placa The rcccrd shows that no pramoter CVEer purchascd

the property, therefore, there can be no damages.

De:mndants also proffer paymenis of 8100, 000 to Dovertnwer and umdmnﬁcd paym::nts

o lawyers snd other professmnals. The Court finds that the payment i0 Dovertowcr was paid as

 parmitted by § 7.12(c) of the DCM Agreement 23d § 7.8 of the DCT Agreeiment. The plaintiffs

bave come forward with _cvidbncsrshowing' that Gans approved in wnnng the majority of the

- payments. A.mdrdingly, the C_ourt finds ﬂl_at' theywé_re_ not iﬁxpmper. _

Defa:t_xdanté argue Tba;.‘ the promoters were \mwilling to issue properly prepared K-17s to

the investors so the investors could caleulate and pay their federal income by the October 15,

771999 lust filing deadline. The court rejects this argument in support of dafendants‘ claim because o

Yerulsharni acknowledge that Kentfield received these forms and filed its taxes before Ocotber

15,1999, the Jast date the IRS permits for fling tax retumns without penalty.

Lastly, Defendapts allege tha: the cash ﬂm_w projections in the May 1998 offering

memorandis indicated Ampa conld be worth as Tauch as $159 million, and that the company
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~ promoters. Accordingly, the cause of action is denied.

subséquently lost money, They allepe that had they overseen the company, such a Joss would not

have occurred.

Ad trial, Yerulshami tc:sti'ﬁcd that ﬁc knew the numbcrs i the offcﬁﬁg memorandum wers
not acelirate and would be changed do'wu_\ararc_l.' chlshanu cannot -no;az argue that he relied pn
the numbc;'s in the memo wﬁen he adritted he kn_&w r.hc:y.were subj;c’t m'c_'hange. _Dcf:ndams
failed to ;rc:but Pl_aiﬁti_ﬁ’é’ _eccnnmjcrexpen: who testified that the best proof ’of ‘Valu_e; is the bﬁcc
ncgoﬁatéd ba:ween the bnycf and sn:]lé.r. The price set forth in the Auvgust 1998 puichasc
agreement Icﬂe:cts a valie of appro:u.matcly 562 million for Ampa An expert appraisal -
introduced by lennﬁ‘s shows the value of Ampa mcmxsad to $112 million by December 1999,
This 1is ciedible mdeuce that the promoters are not liable fer corporate waste.

Accordingly, defendants ciaim of breach of fiductary daty and corperate wasts is

denied.

2 Torti{_ms Interference
Defendants assext that the two prom.ott:rs (Fo ge:l and Lam'snce Schncldr:r) tortxously

_ mte.xfemd with the DCM and DCI coniracts. Dsfcndanis allsge that the DCM board did ot meet

aud sllege that the promoters made unauthorized payments. Here, nothing is alleged other thap

breaches of contract, There is vo allegation supporting tortious interference with contract by the

E. Bricla's Frapdnient Indncement Claim

In July 2000, about seven months after litigation began, Kentfield bought 90% of Bricla,

which at the tirne owned a small interest in DCL Bricla now brings a claim of fraudulent
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ihd.ucamcnt o nvest based on tbg:_érduﬁds that it believed the prormoters’ ._i:}vcsimi.:nt would
rcmmnatnsk | . _

The Court has found thc May 1999 Addmdmn to the DCT Agreemenr tesplved this issue
by-treating the mm_omm, mvestment a3 % lora and retuming it wuh_ mteres;. Bricla’s slm;p is |
that it is poi bound by the Addenchlm becs;use it was nota mgnatcw |

The Court finds that Bricla xs bﬁ_)ﬁnd by the A&dendum.'l ‘The Add=ndum was an

‘amendment to the DCY Agreement which provided thit it cag be amended by vote of the DCM

board of directors and moze than 50 % of DCI's members, AH "thc'DCM girectors end DCI

mesmermbers signed the Addendur, except for Bricla which owned only.5.7% zt the time.

‘ Accordinly, the Court finds that Bricla is bound by the agreement. |

. E. Dcclarat‘gm‘. Judement

- Defendants seck declaratory judgment removing DCM a5 manager of DCIL, This rehef ie
sought based on grounds of misconduct by the promoters and sllegations that, to date, DCM has
been incffective. As the Court has held supre, the récord doeynot support these claims. |
Accordingly, the request for declarstory judgment is &ani_.-,d. | o
IX. CONCLUSION '7 |

This shall constitute the Order and Décisiqn of the Court.

Settle Judgment.
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“¥y

i

Dated: Angnst 11, 2003
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