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P l a i n t i f f ,  UEI: I S  I O N ,  ORDER, 
DECLARATION AND 

~ 

1 JUDGMENT -a g a i. ns 1; - 

SOLOMON, J A N E  (J. : 

P l a i n t i f f  E r i n  C o n s t r u c t i o n  & Development Co, I n c .  

( E , r i n )  moves f o r  summary judgment  i n  t h i s  d e c l a r a t o r y  judgment  

a c t i o n  s e e k i n g  i n s u r a n c e  c o v e r a g e  t o  defend and i n d e m n i f y  E r i n  

f rom a p e r s o n a l  i n j u r y  c l a i m .  

Company, sued e r r o n e o u s l y  a s  Gulf  I n s u r a n c e  Co. a n d  Gulf 

U n d e r w r i t e r s  l n su ra r l ce  Co. ( t o g e t h e r  r e f e r r e d  t o  a s  Gulf  

Insurance) o p p o s e s  t h e  m o t i o n ,  and b y  s e p a r a t e  m o t i o n ,  seeks a 

d e c l a r a t i o n  t h a t  Eri.11 is not e n t i t l e d  t o  c o v e r a g e  and d i s m i s s i n g  

Defendant  S e l e c t  I n s u r a n c e  

t h e  c o m p l a i n t .  

E r i n ’ s  b u s i n e s s  was c o n s t r u c t i o n  and b u i l d i n g  

r e n o v a t i o n  w o r k .  

S c a f f o l d i n g ,  Corp .  (Rock ledge )  a s  a s c a f f o l d i n g  s u b - c o n t r a c t o r .  

A c c o r d i n g  t o  E r i n ’ s  p r e s i d e n t ,  John  Murnane, i t  w a s  t h e  cus tom 

and  p r a c t i c e  of E r i n  a n d  Rockledye t . h a t ,  when Rockledge  a c c e p t e d  

a s u b c o n t r a c t  f rom E r i n ,  Rockledge would add  E r i n  as  an  

On s e v e r a l  o c c a s i o n s ,  it. e n g a g e d  Rockledge 
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a d d i t i o n a l  i n s u r e d  on i t s  1 i a b i l . i t y  p o l i c y .  I n  c o n n e c t i o n  w i t h  

t . h i s  ayreerncn-L , Rockledge would C ~ L I S ~  a c e r t i f i c a t e  of  i n s u r a n c e  

t o  b e  i s s u e d ,  showing E.rin and t h c  p r o p e r t y  o w n e r / c l i e n t  a s  

a d d i t < . o n a l  i n s u r e d s .  

When E r i n  was h i r e d  t o  work a t  3810  Broadway i n  

M a n h a t t a n ,  i t  engaged  Rockledge t o  i n s t a l l  s c a f f o l d i n q  o u t s i d e  

t h e  b u i l d i n g  u n d e r  a w r i t t e n  a g r e e m e n t .  Whi le  it makes no 

r e f e r e n c e  t o  R o c k l e d g e ‘ s  o b l i g a t i o n  t o  add E r i n  a s  a n  a d d i k i o n a l  

i n s u r e d ,  Rock ledye  d i d  c a u s e  E r i n  t o  r e c e i v e  a c e r t i f i c a t e  

i n d i c a t i n g  t h a t  E r i n  was a n  a d d i t i o n a l  i n s u r e d .  The c e r t i f i c a t e  

c o n t a i n s  a d i s c l a i m e r  t h a t  i t  was p r o v i d e d  f o r  i r i f o r m a t i o n  

p u r p o s e s  onl .y ,  c o n f e r r e d  no rights on i t s  h o l d e r ,  and  lit d i d  n o t  

amend, a l t e r  o r  e x t e n d  c o v e r a q e  u n d e r  t h e  p o l i c y .  

R o c k l e d g e ’ s  i n s u r e r  was Gulf  I n s u r a n c e .  T h e  Rockledge 

p o l i c y  i n c l u d e s  a Commercial  G e n e r a l  L i a b i l i t y  c o v e r a q e  form and 

a n  a d d i t i o n a l .  i n s u r e d  e n d o r s e m e n t .  The a d d i t i o n a l  i n s u r e d  

e n d o r s e m e n t  e x t e n d s  c o v e r a g e  t o  “any  person o r  o r g a n i z a t i o n  for 

whom you a r e  p e r f o r m i n g  o p e r a t i o n s  when you and s u c h  person o r  

o r g a n j - z a t i o n  have  ag-reed i n  w r i t i n g  i n  a c o n t r a c t  o r  ag reemen t  

t h a t  s u c h  p e r s o n  o r  o r g a n i z a t i o n  b e  added  as  a n  add i t - i i ona l  

i n s u r e d  on  y o u r  p o l i c y  . . . “  ( A d d i t i o n a l  I n s u r e d  Endorsement ,  

a n n e x e d  t o  Affjdavit of  Eugene O t t o  i n  O p p o s i t i o n  t o  P l a i n t i f f ‘ s  

Mot ion  a t  Ex .  A2, h e r e a f t e r  r e f e r r e d  t o  a s  t - h e  “ A S  Endorscrnent”)  . 

By a summons and c o m p l a i n t  d a t e d  J a n u a r y  2 3 ,  2 0 0 4 ,  a 
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p e r s o n  named Konriie Cohen a l l e g e d  t h a t  he was i n j u r e d  on J a n u a r y  

2 6 ,  2 0 0 3  when he  f e l l  b e n e a t h  lzhc Rockledge scaffold on  a 

sidewalk a d j a c e n t  t o  3 8 1 0  Broadway. He sued t.he C i t y  of  N e w  York 

a n d  Rock ledqe ,  a l l e g i n g  negl. igerice,  i l l  part d u c  t o  i n a d c q u a t c  

l i g h t i n g  u n d e r  Lhc s c a f f o l d  ( N . Y .  County I n d e x  No. 6002.51/04). 

I n  April 2 0 0 4 ,  t . h e  siimmons and cornpla in t  w a s  s u p p l e m e n t e d  t o  add 

E r i n  a s  a defendant. 

E r i n  commenced t h i s  a c t i o n  € o r  a d e c l a r a t o r y  judgment  

t h a t  it i s  c o v e r e d  a s  a n  a d d i t i o r i a l  i n s u r e d  unde r  t h e  Kockledge  

p o l i c y ,  a n d  t h a t  Gulf I n s u r a n c e  i s  o b l i g a t e d  t o  d e f e n d  and  

i n d e m n i f y  i t  in t h e  Coheri a c t i o n .  The p a r t i e s  now move for 

d i s p o s i t i v e  relief. 

Gulf I n s u r a n c e  c o n t e n d s  t+hat t h e r e  i s  no  w r i t t e n  

a g r e e m e n t  he tween  E r i n  arid Rockledge r e q u i r i n g  t h a t  E r i n  be an  

a d d i t i o n a l  i n s u r e d ,  s o  t h e r e  is no c o v e r a g e  f o r  Erin u n d e r  Lhc A I  

Endorsemen t .  E r i n  a r g u e s  t h a t  t h e  A I  Endorsement  i s  ambiguous as 

t o  whether an ag reemen t  t o  add a p e r s o n  for whom t h e  named 

i n s u r e d  w a s  p e r f o r m i n g  work must  be i.n w r i t i n g .  A c c o r d i n g  t o  

E r i n ,  the  p a s s a g e  i n  t h e  A I  Endorsement  which s t a t e s  t h a t  “when 

you and s u c h  p e r s o n  o r  o r g a n i z a t i o n  have  a g r e e d  i n  w r i t i n g  i n  a 

c o n t r a c t  o r  ag reemen t  t h a t  s u c h  p e r s o n  . . - be added  a s  an  

a d d i t - i o n a l  i n s u r e d ”  is reasonab1.y r e a d  t o  b e  a p p l i c a b l e  t o  

s i t u a t i o n s  where t h e  pa r t j . e s  have e i t h e r  a w r i t t n  a c o n t r a c t ,  o r  

where  t h e r e  i s  no w r i t i n q  b u t  o n l y  an  “ a g r e e m e n t ” .  E r i n  f u r t h e r  
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c o n t e n d s  t h a t  t h e  c e r t i f i c a t e  o f  i n s u r a n c e  provi -ded  by Rock1,eclge 

s t a $ e s  t h a t .  E r i i i  i s  a n  a d d i t i o n a l .  i n s u r e d  under t h e  s u b j e c t  

po l ic :y ,  a n d  t h a t  r e p r e s e n t a t i o n  should be e n f o r c e a b l e .  

N e w  York c o u r t s  have  h e l d  r e p e a t e d l y  t h a t  a c e r t i f  j.c:ate 

o f  i n s u r a n c e  which i n c l u d c s  a d i s c l a i i n e r f  t h a t  it. :i.s f o r  

i n f o r m a t i o n  on1.y and  d o e s  riot amend, e x t e n d  or a l t e r  c o v e r a g c  

p rov j .ded  by  t h e  p o l i c y ,  d o e s  n o t  c r e a t e  coveraye  wher>e t h e  

unambiguous l a n g u a g e  o f  t h e  p o l i c y  p r o v i d e s  none 

Mot-orj.st Iris. C o .  v S u p e r i o r  A c c o u s t i c s ,  I r i c . ,  2 7 7  A D 2 d  9’7 [ lst  

Dept 2 0 0 0 1  ; and  T n t e r n a t i o n a l  Cour . ie rs  Corp.  v N o r t h  River  I n s .  

&, 4 4  AD3d 5 6 8  Dept 20071)). T h e r e f o r e ,  E r i n  may riot r e l y  

upon t h e  c e r t i f i - c a t e  of i n s u r a n c e ,  

e x p r e s s l y  i s  c o v e r e d  a s  an  a d d i t i o n a l  i n s u r e d ,  

l a n g u a g e  o f  t h e  A I  Endorsement  i s  ambiguous such t h a t .  summary 

judgment  may n o t  be g r a n t e d  t o  G u l f  I n s u r a n c e .  

(see, American 

and  m u s t  show t h a t  i t  

o r  t h a t  t h e  

Whcn c o n s t r u i n g  an  i n s u r a n c e  p o l i c y ,  t h e  g e n e r a l  rule 

i s  t h a t  “ i n  c a s e  o f  a m b i g u i t y  t h a t  c o n s t r u c t i o n  o f  t h e  p o l i c y  

w i l l  be a d o p t e d  which i s  m o s t  f a v o r a b l e  t o  t h e  i n s u r e d ”  

L i f e  I n s .  C o .  Of N Y  v Hurn i  Pack inq  Co., 2 6 3  US 1 6 7  [1923]), a n d  

a m b i g u i t i e s  a r e  c o n s t r u e d  a g a i n s t  t h e  drafter 

C o .  v Schae fe r ,  7 0  N Y 2 c 3  888, 8 9 0  [1987]). However, b e f o r e  t h e  

ru l e s  g o v e r n i n g  c o n s t r u c t i - o n  of  ambiguous con t r ac t : s  are 

t r i g g e r e d ,  t h e  c o u r t  f i r s t  must f i n d  ambiguj.ty (Breed v I n s .  Co. 

Of N .  Amer ica ,  4 6  NY2d 351 [1.9-18]). 

(Mutua l  

( G u a r d i a n  J . , i f e  I n s  - 
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Here, t h e r e  i s  no a m b i g u i t y .  The p c r s o n  o r  

n r , g a n i z a t . i o n  s e c k i n g  c o v e r a q c  a s  an  a d d i t i o n a l  insured must  show 

t h a t  i t  “ a g r e e d  i n  w r i t i n g ”  wiLh Kockledgc t h a t  i t  be added  as a n  

a d d i t . i n n a 1  i n s u r e d .  E r i n  c o n t e n d s  t h a t  t h e  p h r a s e  “ i n  a c o n t r a c t  

nt- agr-eement” i n  thcl endor semen t  treat-es an  a m b i g u i t y  a s  t.o 

w h e t h e r  t h e  a g r e e m e n t  t.o a d d  E r i n  a s  an a d d i t i o n a l  i n s u r e d  a 1 . s ~  

mus t  be i n  w r i t i n q .  IIowever, t h a t  p h r a s e  does n o t  alter t h e  

p l a i n  mcaniriy o f  t h e  A I  Endorsement  that t h e r e  m u s t  b e  a w r i t i n g ,  

whether- a c o n t r a c t ,  work o r d e r ,  i n v o i c e  or ot:her document s e t t i n g  

f o r t h  t h e  i n s u r a n c e  o h i i g a t i o n .  An u n w r i t t e n  u n d e r s t a n d i n g  

a r i s i n g  f rom cus tom and  p r a c t i c e  c l e a r L y  d o e s  n o t  c r e a t e  

a d d i t i o n a l  i n s u r e d  c o v e r a g e  u n d e r  the A I  Endorsement .  

A c c o r d i n g l y ,  i t  hereby i s  

ORDERED t h a t .  t h e  mot ion  for summary judgment  by  

p l a i n t i f f  ( m o t i o n  s e q u e n c e  0 2 )  j~s d e n i e d ,  and  t h e  mot ion  f o r  

summary judgment. b y  d e f e n d a n t s  ( m o t i o n  s e q u e n c e  03) i s  g r a n t e d ;  

and i t  f u r t h e r  i s  

DECLARED and  AIlJuDGED t h a t  pl  a j . n t i f f  E r i n  C o n s t r u c t i o n  

& DevelopmenL Lo., I n c .  i s  riot a n  a d d l t . i o n a 1  i n s u r e d  u n d e r  t h e  

s u b j e c t  i n s u r a n c e  p o l i c y  i s s u e d  b y  S e l e c t  I n s u r a n c e  Company 

( P o l i c y  n u m b e r  GS2806106); and i t  further i s  
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ORDERED t h a t .  the c o m p l a i n t  is dismissed, and the C l e r k  

c)f t h c  Court .  is directled to enter judgmcnt a c c o r d i n g l y ,  w i t h  

costs arid d i s b u r s e m e n t s  to defendants ;IS taxed. 

Dated: tJlll.;/d , 2008 
EN'TER : 

/ I  
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