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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. !ttEEN A. .. RAKOWEFf PART /) 

Index Number : 106420/2009 

POWERS, MEREDITH 

vs. 

CANNON CORPORATION 

SEQUENCE NUMBER : 003 

CONSOLIDATION/JOINT TRIAL 

Justice 
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SUPREME COURT OF THE' STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 15 

--------------------------------------------------------------------------){ 
MEREDITH POWERS, 

Plaintiff, 

- against -

THE CANNON CORPORATION and CANNON DESIGN, 
INC., 

Index No. 
106420/09 

Action #1 

DECISION 
and ORDER 

Mot. Seq. 
Defendants. 002&003 

--------------------------------------------------------------------------)( 
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SULLIVAN 

--------------------------------------------------------------------------){ 
MEREDITH POWERS, Index No. 

1985/10 
Plaintiff, 

Action #2 
- against -

SARKISIAN BROTHERS, INC., ABDO TILE COMP~ I L E D 
and CARPETS ¥/HOLESALE, INC., OCT_ 2 5 2010 

Defendants. COlJNTY NEw YOflc 
--------------------------------------------------------------------------~()Ff:ICI'!: 
HON. EILEEN A. RAKOWER 

Plaintiff moves to consolidate the two above actions, and for a transfer of the 
consolidated action to Sullivan County, the county in which she resides, and where, 
according to her affidavit, several witnesses to her accident reside. The motion to 
consolidate is unopposed by any of the parties of either action. However, defendants 
Cannon Corporation and Cannon Design, Inc. ("Cannon defendants"), as well as 
defendant Sarkisian Brothers, Inc. ("Sarkisian") oppose the motion for a transfer of 
venue to Sullivan County. Sarkisian argues that venue should be transferred to 
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Oswego County, where Plaintiffs trip and fall accident occurred, as "it is anticipated 
numerous witnesses from Oswego County and the surrounding counties will 
ultimately testify in this matter." The Cannon defendants state that Erie County 
(where the Cannon defendants maintain their principal office) is the proper venue for 
this action since Plaintiff has forfeited her right to designate the venue due to her 
improperly commencing this action in New York County. Nevertheless, the Cannon 
defendants state that, "in the interest of fairness to all parties and, in an attempt to 
accommodate potential witnesses, Cannon would agree to a change of venue to 
Supreme Court, Oswego County, the site of the accident." The Cannon defendants 
cite Oswego as a proper venue due to the fact that potential non-party witnesses such 
as personnel of the university where Plaintiff was injured and emergency responders 
are likely situated in or near Oswego County. 

The Court finds that consolidation is warranted, as the two actions clearly 
contain common questions of law and fact (see CPLR §602(a)). As for Plaintiffs 
motion to change the venue of the consolidated action to Sullivan County, the Court 
finds that Erie County is the proper venue for the instant action. First, since Plaintiff 
selected an improper venue in the first instance, she has forfeited the right to select 
the place of venue (see Roman v. Brereton, 182 A.D.2d 556 [1st Dept. 1992])1

• 

Moreover, while the Cannon defendants and Sarkisian agree that Oswego County 
would likely be convenient for potential witnesses, a motion pursuant to CPLR 
§ 510(3) must contain an affidavit specifying, inter alia, the names and addresses of 
the proposed witnesses, and the essence of their expected testimony (see DiPalma v. 
Long Island R.R. Co., 189 A.D.2d 593 [1st Dept. 1993]). Since no such showing has 
been made, Erie County is the proper venue for this action (see CPLR §503(c)). 

Wherefore it is hereby 

ORDERED that Plaintiffs motion is granted to the extent that above-captioned 
action is consolidated in this Court with Meredith Powers v. Sarkisian Brothers, Inc., 
Abdo Tile Company and Carpets Wholesale, Inc., Index No.1985/10, under Index No. 
106420/09, and the consolidated action shall bear the following caption: 

1The record indicates that Cannon defendants timely demanded, and subsequently moved 
for an order changing venue pursuant to CPLR §511. This application was denied without 
prejudice to renew by the Hon. Walter B. Tolub in light of the fact that Plaintiff had anticipated 
bringing additional parties into the action. 
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:MEREDITH POWERS, 

Plaintiff, 

-against-

THE CANNON CORPORATION, CANNON 
DESIGN, INC., SARKISIAN BROTHERS, INC., 
ABDO TILE COl\.1.P ANY and CARPETS 
WHOLESALE, INC., 

Defendants, 

and it is further 

ORDERED that the pleadings in the actions hereby consolidated shall stand as 
the pleadings in the consolidated action; and it is further 

ORDERED that movant is directed to serve a copy of this order with notice of 
entry on the County Clerk (Room 141 B), who shall consolidate the papers in the 
actions hereby consolidated and shall mark his records to reflect the consolidation; 
and it is further 

ORDERED that movant is directed to serve a copy of this order with notice of 
entry on the Clerk of the Trial Support Office (Room 158), who is hereby directed to 
mark the Court's records to reflect the consolidation; and it is further 

ORDERED that the venue of this action is changed from this Court to the 
Supreme Court, County of Erie, and upon service by movant of a copy of this order 
with notice of entry and payment of appropriate fees, if any, the Clerk of this Court 
is directed to transfer the papers on file in this action to the Clerk of the Supreme 
Court, County of Erie. 
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·This constitutes the Decision and Order of the Court. All other relief requested 
is denied. 

DATED: October 21, 2010 
EILEEN A. RAKOWER, J.s.c. 
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