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SUPREME COURT OF THE STATE OF NEW YORK e NEW YORK coumv
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PRESENT

Justice ' .. IR

JOSEEINAA TOLEDO MONTERO, Indlvldually '
: and on. hehalf of all others simllarly situated,

' Plaintitr, - NDEXNO, - 40477912010
'ﬂgﬂiﬂﬂ-  MOTIONSEQ.NO. - - __,_g_@i_,__
 MGMILLAN'S HOME CARE AGENCY INC. - o

and WQNNE quu.LAN
AR Defandants

Thq follawlng papere wore read on this motion by the plalntlﬁ for- cldss nortiﬂcaflon and cro:a h
motlon by the dofendants to dismiss, .
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Plamtltf moves pursuant to CPLR 801 and 902 to certify the: class appolnt herself asthe - I

' New York Clty Befendant Yvonne McM|Ilan is the agencys pnnclpal e




-mrnrmum wage or lrttle mors, were: reqwred -to work long hours, citen 80 hours-a weel( ln shlfts
- of over 10 houre. without beingpaid overtlme or addmonai hours ior thie long ehlfts .
| Defendants contend that even if some of the alleged vrolatlons occurred wlth r68pect to
, .some members of the prcspectrve class, none of them occurred wrth respect to plaintlff $0 ehe
' .cannot bea proper representatlve of the class, and the ccmplalnt must be dismrssed because
.plarrttifl’ herself hae not been lﬂjl.ll’Bd by any of the alleged v:elatlons '_ i '
| ‘ ‘l‘he threshold lssue is whether plaintiffs should. be certrfied ae a claSs To bting thls
g action as representatlves ofa class plaintiffs must establish lﬁat (l) the class Is §0, numercus rt'

would be’ impractlcal to Join all members; (ji) the questlcns of lavy pr fact ccmmon to all

.members of the: class predomrnate over questions of law or faot affecting lndrvrdual members :

N o ;-: . ‘(nj)bplal'ntlffs c[errns are typtcal of the class' claims; (iv) plarntlffe Wllltfarrly and adequately

e 'r

controversy (.999 CPLR 901[3]. Pludeman v: Northem LeesingSys', lnc 74 ADSd 420 [1st Dept
2})10]), lf the prereqursltest spt forth ln CPLR 901(a) are met the q;ourt should thcrl COnslder

. .a;lglltlonal fectors promulgated by CPLR 902 such as “the mterest' flndivrdual claes members
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lmmafntarmhg sbperate actlone and the feasrbrllty thereof thc'exlqtencecf pendltlg Irtlgaticn
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; ' lt eppeal:s from the papers befere the court that at the tlme *ﬁlarrttiff oommanced thls |

nlrovereles foVetr Undbrpeyment tof
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wages such a8 the one at bar lend themselvcs well to resoltrtlon as+a cleseectrpn (see, ] ,g '
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.v e ‘ .

Pmsda Hen-era, Da Ar-oa, 'F supp 2611 WL 21333'25 [r—:eNY 2@1 1;|1 Cuzco v Qr(r)n -fj. ; '.' Sl

Burlders Inc n o r., 2010 WL 2143662 [SDNY 2010]) "There rs ample precedent for certifying
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C 25669372 (tnal order) [Sup Ct, Queens Co, Taylor, J, 2003])
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' '§ 190(1) as is the oase in the instant matter” (Jacobs v., Bloomlngdale 'S, Inc n.o. r 2003 WL

' -representrng payment for all the monfes due to her under the complamt. Besed on such

. "lnarsmuct'r as indlvrdual standing is athreshold requrrement to marntern. an edtlon: plerntiff

" -j_,.-aotron besed on defendante say-eo and Sharp practrces The most approprfate couree of

. remuneratron whrch properly falls within the definition. of ‘wages' contained in Labor Law

.Crarn 8. New York Business (see exhihit A to Sanier eupportrng afﬂdavrt) - defendante w;thout

| notrfymg plaintiff, Voluntarlly deposited funds drreotly into plalntrﬁ‘s bank aceoum purportedly

must ehow that he or she personally suffered monetary démage’ as a reeult of the transactron

. chalfenged The procedural devrce of a oless action may not be ueed to bootdtrap a, plaintlff

t

a case rnvolvrng awage dispute as: a clags actlon, 8o long ae the dispute. ooncems o

Nonetheless. it seems that right after the action was commenced and publrorzed In- 0

belated compensat:on defendante are.now arguing that the complalnt must be dlemrssed
because plarntrff Ieoks standing to repreeent the proposed class smoe ehe has not been rnjured

by any of the wrongs allegedly comm"tted by defendante tt ls a strategy that eould pay off

mto standrng whroh ls otherwise lackmg" (Murrey v Emplre Insunanoe Co 175 ADZd 693 @95 . f:

‘2

[1etDept1991]) ST R
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What"defendants overlook is. that the. court stlll has .a role tp ptpy in the*preoe‘edrnge "It
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e :,-’:Ie Well esteblished law t[\at olass actrbn certrﬂcation rs a questhn \iested |n* thg ’sound'drseretmn .
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Rt of the oourt i Further the language of the class action\ t.etute was',intdntldnﬁy made broad o . ‘ BS
'Z.altow for judrcral deelsion or elaboratton" (In re Colt Industrles Sﬂorenplder i‘ltigatlon 155 ADZd

A, 188 1 W eept 19901 arfdt as modified 77 NV 15 {199111 iy M&ftﬂpﬁf ”""9"”"" AR
| ;TOIaWr Abzd’824‘[4ﬂ1 Dept 1979); b den agNY2d 611 (1940} »sbe sl GPLB 90791 L '-l’f:-;':f'fji:fi'% '
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action under the circumstances is to conduct a hearing, preceded by Ilmrted dleoovery. to

- ascertain whether defendants have in fact defeated this ctase actrdn by mooting all the claims

of the proposed class representative (see Chimenti v. American Express Co., 97 ADZd 351 [1st
Dept 1983], app dism 61 NY2d 669 [1983]). The hearing wull also delve mte the clarms that

remain to the potentral clags members and any settlements wrth them reached by defendants

(compar:e Srmon vCunard Line-Ltd, 76 AD2d 283, 289-290 [‘lst -Dept 19601) After the haarlng
has concluded if plaintnff stlll: hae any:viable ¢laims, whether tthQh a class aotlon or - -

.indlvidually, she may amend her complaint accordingly.

Accordlngly, it is _ .
ORDERED that both ptamtrffs motion ‘and defendant‘s cross-metron shall be ‘held in

. e ',‘,abeyance pendrng the heanng to be had hereunder It ls further. ‘

ORDERED that the mevants may. reetore the motrons to the calendar by fling a copy of

_ thrs declsron with notrce of entry and the hearrng transcrrpt andlor deersron on the motron

o »support office, whioh ié hereby directed to restore the motlons to Hie courts motron °a'°"da"

,l
.

ORDERED that counsel shall appedr: for the heenng to be held ln Part 7 (SQ‘Gentre St
Room 341), on Tuesday September 13, 2011 at 2:30:p: m. |t is funher. o

ORDF..RED that oounset ar’e drrected to bnng wrththem au -eyidenoe,maggngr tq;t,ri"e}_ WL
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