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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

PART 59 

L I Z D E N  INDUS'I 'IIIES, INC . , Index No 601 420106 

Pla i r i t i f  f , 
Motion Date: 0411 211 1 

- v -  Motion Seq. No.: 03 

FFLANCO BELLI  PJ.IUMHING AND HEATING AND SONS, Motion Gal, No.: 
- INC. , OKANAGA U.S.A. CO. , L'SD. , ;nd 

F I L E D  
KAZUEIIDE YAMAZAKI , 

D e  ' endants .  

AUG 30 2011 
The following papers, numbered 1 to 7 were read on this post-trial motion 

NEW YORK 

Notice of Motion/Order to Show Cause -Affidavits -Exhibits co [x@iT= 'cE 
Answering Affidavits - Exhibits _- 
Replying Affidavits - Exhibits .~ 

Cross-Motion : Yes 0 No 

Upon the foregoing papers, 

Def Etndarlt: Okanaga U .  S . A .  C c  , L t d  . s (Okaiiaga) moves 

p ~ i i - s ~ a ~ i t .  t o  CPLR 4404 t o  vaca te  t h e  jury v e r d i c t  rendered on June 

7 ,  2010 , which found that.  Okanaga w a s  negl igent  arid 75% liable 

f o r  p l a i n t i f f  L izden  Industries, I n c .  s (Lizderi) proper- ty  l(iss 

Okal iaya sccks an o rde r ,  no twi ths tanding  t h e  verdict , either- 

d i rec t - iny  e n t r y  of a judyrnerit. di.srnissing t.he complaint. a n d  cro.~;:; 

clairris agni n s t  it, or- a re-apport.ionment of 10% fault agains t  

O l c a r i a g a  ar-id 90% against defendant Frarico B e l l i  F'1umbi.ng and 

HPatiriy and Sons, Inc .  (Franc0 B e l l i )  . A l t e r n d t . i v c l y ,  Okar-ir_icja 

rEiquests a n e w  k r i a l  on the issue of l i a b i l i t y ,  a l l e g i n g  t - h a t  tlie 
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court, e r r e d  i n  its charge t o  the jury. F ' i n a l l y ,  Okanaga rmves t o  

vaca te  the damages award, and f o r  a new t r i a l  on darnages, 

claiming that p l a i n t i f f  f a i l e d  t.o prove i t s  loss w i t h i n  t h e  

r equ i r ed  reasonable degree of certainty. 

Lizden cross-moves f o r  an o rde r  amending Lhe  j u r y  verdict t o  

inc lude  the  sum of $40,103.19 as an award for t h e  r-erit abatement 

cause of a c t i o n  which w a s  tried without  a j u r y ,  and adding the 

sum of $ 5 2 4  , 0 4 7 . 5 6 ,  which i s  th.e alleged amouilt of pr-ejudgmerlt 

i n t e r e s t  on both the  awards f o r  property damage and lost p r o f j . . t s .  

Ileferidant Franco B e l l i  s e t t l e d  p l a i n t i f f ' s  c la ims against it. 

f o r  $ 5 9 5 , 0 0 0  In .  a d d i t i o n ,  Lizden a l so  seeks  t o  apply General 

Obligat-ions Law 5 1 5 - 1 0 8  t o  t h e  jury v e r d i c t ,  by s u b t r a c t i n g  

Frarico B e 1 l . i ' ~  s e t t l emen t ,  r e s u l t i n g  i n  an a d j u s t e d  award of 

$1, 1 1 6 ,  976. 00, and ent.erj.ng a juugment a g a i n s t  Okanaga i.n the  

amourit of $I., 681,132.75 t o  t h e  d a t e  of the v e r d i c t ,  taking i n t o  

account t he  prejudgment interest and the ca lcu lak ion  for the r en t  

abatement.  

Lizden su f fe red  damage t o  i t s  property, arid incurred l o s t  

p r -cs f i t s ,  as a I - e s u l t  of a flood which occurred o n  its premises or1 

March 2 ,  2005. I t s  summons and complaint i n i t - i a l l y  contained s i x  

cai;ses of act.i.on aga ins t  Franco E r l l l i ,  Okariaga and Kazuhide 

Yarnazaki. (Yarnazaki )  . 

A jury t - r i a l  w a s  held f r o m  May 1 9  through June 7 ,  2 0 1 0 .  

-2- 

[* 2]



During t h e  t r i a l ,  plair-it if f withdrew several causes of 

a c t i o n .  The c o u r t  determined t h a t  t h e  jury would t.r-y t h e  f i rs t  

cause of act. i o n  for iiegl igence a g a i n s t  Okanaga arid Franco B e l  1 i , 

with the f o u r t h  cause of action for brea.ch of the lease f o r  

f a i l u r e  to a b a t e  the rent decided by the court. During the t r i a l .  

s t a r t e d ,  Fr-anco B e l l i  s c t t l e d  wi th  Lizden fo r  $ 5 9 5 , 0 0 0 .  

Lizden i s  a c l o t h i n g  and a c c e s s o r i e s  d e s i g n e r  and 

manufacturer whose c l i e n t s  i nc lude  QVC-US and JCPenney. L i z d e n '  s 

offices are l o c a t e d  on the t h i r d  and fourth f l o o r s  of a b u i l d i n g  

loca ted  at, 100 Vandam S t r e e t ,  owned by Okanaga. Yamazaki is the 

manager/superint.endent of t h e  b u i l d i n g  and i s  employed by 

Okanacja. Ya inazak i ,  h i s  w i f e ,  Mar-iko I i t a  ( T i t a )  , and t h e i r -  

daughter reside i n  t.he f i f r h  f l o o r  of t h e  apartment building. 

In February 2005, t h e  f i f t h - f l o o r  boiler stopped workirig. 

At. t h a t  t i m e ,  t h e r e  w a s  one b o i l e r  in t h e  basement which pro-vided 

heat  Eor t h e  f i r s t  four f l o o r s  and t h e r e  w a s  one boiler- on t h e  

f i f t h  f l o o r  wh.ich provided hea t  f o r  the f i f t . h  f loor-  on ly .  

Yarnazaki h i r e d  Frarico B e l l i  t o  f i x  the f i f t h - f  l o o r  boi-ler . 

Franco B e l l i  adv i sed  Yamazaki th;:t t h e  boiler. would have t o  be 

r ep laced .  Yamazaki request.ed t-hat Franco Belli, i n s t e a d  of 

r ep lac ing  the f i f t h - f l o o r  b o i l e r ,  r-erout-e the 'basement boiler so 

t h a t  it. would a l s o  provide heat for t h e  f i f t . h  f l o o r .  The 

evidence showed t h a t  this a l t e r n a t i v e  would be s u b s t a n t i a l l y  
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l e s s  expensive t.han r ep lac ing  t h e  boiler complet.ely. Yamazaki 

gave the mechanical drawlings of t h e  p ipes  t o  %'rar-ico B e l l i .  

George Franqui ,  one of Franco B e l l i ' s  plumbers w h o  was 

working on t h e  hea t ing  system for t h e  b u i l d i n g ,  t e s t i f i e d  that. 

L h c  mechanical drawings of t he  p i p e s  d i d  riot s h o w  t h e  va lve  

placement., which tu rned  both t h e  hea t  and t h e  water 01-1 and o f f .  

He explained t h a t  t h e  b l u e p r i n t s  were older than  t h c  p.iping that. 

w a s  supplying heat. t o  the f i f t h - f l o o r  r a d i a t o r .  

Franqui t e s t i f i e d  that. i n  l a t e  February 2 0 0 5 ,  dur ing  h i s  

work,  he turned o f f  t h e  valve on  t h e  f i f t h - f l o o r  boi le r . ,  and then 

cut the pipes. H e  t h e r e a f t e r  l e f t  for the day .  The record i s  

urirefut.ed t h a t  t h e  p i p e s  were l e f t  uncapped, meaning t h a t  i f  t.he 

water  was turned o n ,  water would flow from the p i p e ;  i f  t h e  pipes 

had been capped, nn water  wou1.d have flowed from the pipes. 

Fur the r ,  i f  Lhe valve was l e f t  closed, water would a l s o  riot flow 

out o f  t h e  open p i p e .  When Frariqui l e f t  t h e  job, t h e r e  was no 

wat.er corning out of any of t h e  p i p e s .  

On March 1, 2 0 0 5 ,  Yamazaki l e f t  for Japari arid told Sita t o  

cal l .  h i m  if t h e r e  were ariy problems with t.he work being done o r i  

the fieatring system. 1 i t . a  was t.he only person  w h o  had keys t o  the 

f i f t l i  f 1.oor arid the f i f t h - f  loor b o i l e r  room area. 

I i . t a  cal led Franco  B e l l i  around s i x  in the cvcriing 01-1 M a r c h  

1, 2005 s i n c e  t-her-e w a s  st.il.1 no hea t  coming t o  hex- apar-trnerit. 
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She had also seen d r i p p i n g  water  i n  t h e  basemer-It. 

Fr-anco B e l l i  t o  f i x  t h i s  problem. 

arid wanted 

Iita t e s t i f i e d  t h a t  the  plumber from Franco B e l l i  arrived a t  

t h e  bu i ld ing  and worked i n  t h e  basement and on t h e  f i f t h  floor-. 

The plumber then  adv i sed  h e r  that .  no more w a t e r  would be d r ipp ing  

i n  t h e  basement and t h a t  t h e  heat, would be comiriy up soon. A t  

t h a t  tirne, t h e r e  w a s  no flooding on t h e  fourth f l o o r .  

t e s t i f i e d  t h a t  s h e  went t o  s l e e p  around 1 A . M .  Her t-estimony w a s  

t h a t  i t  was cold i n  h e r  apar tment ,  bu t  admi t t ed  i n  evidencc was 

her  depos i t i on  tes t imony t h a t  she “probably” d i d  not. touch t h e  

thermostat..  She t e s t i f i e d  t h a t  she d i d  no t  t ouch  any valves. 

I i t a  

Sometirrie i n  t h e  e a r l y  morning of March 2 ,  2 0 0 5 ,  hot  water- 

s t a r t - ed  coming w i t h  force ou t  of t h e  uncapped f o u r t h - f l o o r  p i p e .  

I i t a  observed water- coming down from t h e  ce i l i .ng  of Lizden’s  

o f f  i c e s  l i k e  a “ w a t e r f a l l .  ” 

Fr-anco B e 1 l . i  ( B e l l i )  t e s t i f i e d  t h a t  i f  someone t u r n e d  on the  

valve on t h e  f i f t h  floor b o i l e r ,  water  would be d ischarged  from 

the open pipe. H e  stated t h a t  the source  of t h e  flooding water  

was from t h e  f i f t h  floor bo i l . e r .  

Beth Ter r -e l l  Newrnan  ( T e r r e l l  Newman), one of t h e  Lizden 

p r i n c i p a l s ,  t e s t i f i e d  a s  t o  na tu re  of Lizden’s b u s i n e s s  arid t o  

t h e  p rope r ty  damage t h a t  occurred a s  a result. of t h e  f lood ing .  

She a l s o  exp la ined  how when she hrr-ived a t  work 01-1 March 2 ,  2005, 

she s a w  t h e  fo l lowing :  
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There w a s  wat-cr- pour ing  from eve ry  h i g h - h a t  l i gh t .  fixture 
i n  t h e  ceiling, water  coming down t h e  w a l - l s .  The windows 
w e r e  steamed because i t  w a s  hot  w a t e r .  'I'he water- had 
pooled on t o p  cif 3.11 t h e  artwork and all thc  
p r e s e n t a t i o n s ,  and it. w a s  b l a c k  w a t e r .  So,  anyt.hiny that. 
w a s  l i g h t  colored w a s  n o w  d a r k ,  dank. There w a s  a 
skcnch. I t  w a s  a, d i s a s t e r .  

Terrell N e w m a n  t e s t i f i e d  t h a t  h e r  a r twork  had t u r n e d  t o  

\ \ pu lp"  and t h a t  many of her p r o t o t y p e  garment sarrlples got: ru ined .  

Lizderi was working on p r e s e n t a t i c n a  f o r  QVC UK and QVC USA, arid, 

a s  a r e su l t .  o f  t h e  f loodi r lg ,  t h o s e  preseritat . ioris w e r - e  r u i n e d .  

T e r r e l l  N e w m a n  t e s t i f i . e d  t h a t  half of Lizden's o f f i c e  space was 

r u i n e d  and t h a t  Lizden could no t  fully o p e r a t e  i t s  b u s i n e s s  for 

f i v e  rnonths a f t e r  t h e  flooding. 

Another Lizden p r i n c i p a l  , Dennis N e w m a n  (Newman) , also 

t e s t . i f i e d  as t o  L i z d e r l ' s  b u s i n e s s  arid t h e  damage due t o  t h e  

f l o o d i n g .  

flood were $ 2 , 0 5 1 , 7 2 0 ,  arid t h a t  t h e  t o t a l  amount of p r o p e r t y  loss 

as  a r - e s u l t  of the f l o o d  was $ 6 3 0 , 7 8 7 .  A w i t n e s s  from QVC UK 

a l s o  t e s t i f i e d  a s  t o  t h e  potential l o s t  p r o f i t s  t h a t  L i . z d e n  

H e  claimed t h a t  the total l o s t  p r o f i - t s  due to t h e  

fxpe7-ierlced as a result of t h e  f l o o d  damaye t o  i t s  office:; aiid 

products. Okanaga s u p p l l e d  a wi tnes s  w h o  a n a l y z e d  Lizden's 

Liriancial documents i .ncluding t a x  returns, arid t e s t  if led as  to 

t h e  a m o u r i t  of alleged Lost ljrof its 

Olcanaga also r e t a i n e d  an  eng inee r  whose tes t imony W ~ S  read 

at the  t.ri a1 . The eng inee r  stated t l i a t  t.he s01.c r -espons ib i l  i t y  

f o r  t.he f l o o d i n g  w a s  due t o  Franco B e l . l i  s work or1  t h e  p i p e s  a r i d  
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t-he f a i l u r e  t o  cap  t h e  p i p e .  H e  t e s t i f i e d  t h a t ,  everi i f  t h e  

valve was opened, i f  t h e  cap had been closed, t h e  water  would riot 

have come o u t  

T h e  j u r y  w a s  charged with de te rmining  i f  Okariacja and F r a n c o  

B e l l  I were rieg1i.gent , and i.€ s o ,  t h e  apport ionment  of t h e i r  

negl igerice . Spec: i f i c a l l y  as  t o  Okanaya , t h e  J u s t  i c e  charged Llie 

fol lowing:  

I n  o r d e r  t o  r ecove r  a g a i n s t  t h e  owner Okanaya, p l a i n t i f f  
Lizder-1 I n d u s t r i e s  must prove, arid this i s  on t h i s  
p a r t i c u l a r -  theory, ju ror -s  , t h a t  t he  premises  were not, 
reasonably safe , t h a t  the defendant. Okarlaya was neg l igen t  
in riot. keeping t.he premises i n  a reasonably s a f e  
cond i t ion ,  and that.  Okanaya’ s neg l igence  i n  a l lowing  t h e  
unsafe  conditio11 t.o ex is t .  was of a s u b s t a n t i a l  f a c t o r  i n  
br inging  about Lizderi’ s l o s s .  

The j u r y  was a l so  charged t h a t ,  d e s p i t e  B e l l i  be ing  an 

independent conk r a c t o r ,  t h e  jury may f i.nd Okanaga r.esponsib1.e f o r  

Lizdcn’ s 3 . 0 s ~  i f  Olranaga n e g l i g e n t l y  i n t e r f e r e d  wi.t,ki Franco 

Bel.? i f  3 work or d i r e c t e d  how part of t h e  work should he done 

A l s o  inc luded  i n  the i . n s t r u c t i o n s  were t h e  € a c t o r s  t o  

coiisider t o  de te rmine  propert-y damages , i n c l  udiny va lua t ior i  based 

upon mat .e r i .21~ and l a b o r ,  arid t h e  d e p r e c i a t i o n  of such iterris. I t  

was f u r t h e r  i n s t r u c t - e d  a s  t o  what f a c t o r s  t o  use t.o calculate 

l o s t  prof  it.s and how t.l-iis c a l c u l a t i o n ,  alt.hough an approximat i on,  

must be b;ised on known r e l i a b l e  f a c t o r s  

The j u r y  d e l i b e r a t e d  and r-fndesed i L s  v e r d i c t  on J~iiie 7 ,  

2010. In i t s  verdict-  s h e e t ,  t h e  jury found t -hat  Frarico E e l l i  was 

negl igent  and  t .ha t  Frarico B e l l i  s ricgligerice w a s  a s u b s t a n t i a l  
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f a c t o r  i r i  bringing about  L izde r i ’  r l o s s ,  Tlie j u r y  a l s o  found that. 

Okariaya w a s  negl j -gent  and t h a t  Okanaga’ s negl i y e n c e  w a s  a 

suhs t a r l t  i . a l  f a c t o r  i n  br inying  about Lizderl’ B l o s s .  T h e  j u r y  

found that p’ranco B e l l i  w a s  25% a t  fault while Okanaya  w a s  75% a r  

f a u l t . .  Tlie j u r y  se t  f o r t h  awards f o r  lost p r o p e r t y  and loss of 

net  p r o f i t s  i n  t h e  fo l lowing  amounts: 

P l a i d  l i b r a r y  - $ 1 1 , 0 0 0  
Prototype Gar-ment.s - $ 2 8 4 , 0 0 0  
Computer and IT - $ 4 , 0 0 0  
Lea the r  S u i t c a s e  - $ 8 0 0  
Concept Boards - $ 3 , 0 0 0  
Framed Press  Pieces - $ 5 7 6  
Color Cards - $ 7 0 0  
L i b r a r y  of d e s i g n e r  publications - $350 
F a b r i c  p r i n t  a r twork  - $ 5 , 0 0 0  
Label ing  and packaging development. - $ 2 0 , 0 0 0  
Design Por t fo l . io  - $ 4 0 ,  0 0 0  
Labor irlvolved i n  c l ean ing  and s o r t i n g  garments  and 
r c c o r d s  - $ 9 , 0 0 0  
lloss of nel: pr-0f i t . s  - $ 1 , 3 3 3 , 5 5 0  
Total: $1,711, 976 

After- applying GOL § 15-109 (a) and subt rac t . i r lg  B e l l i ’ s  

set t lement .  of $595,000,  the value  of Lizden’s award was reduced 

t-o $1. , 116 , 976 

Okanaya riow moves, p u r s u a n t  t o  CPLH 44011 , tirnorig o t h e r  

r e l i e f  , for- an o r d e r  vacating the p a r t  of the  ve1cilct w h i c h  found 

t -hat  Olcanaga w a s  negligent and d i s m i s s i n g  a l l  c la ims a g a i n s t  

Lizderi cross -moves f o r  an order- a m i . n d i n g  t h e  v e r d i c t  t o  

it 

i i iclude pi-e judgment i n t e r e s t  and f o r  an award for -  r e n t  abaternclnt . 

C:PLR 4 4 04 ( a )  provides  the f 01 lowing , i n  p e r t  ir lent~ par-t 

Motion a f t e r  t r i a l  where jury r e q u i r e d .  After- a L r i a l  of 
a cause of a c t i o n  o r  i s s u e  t r i a b l e  of r igh t .  hy a j u r y ,  
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upon the mot-ion of any p a r t y  o r  or1 i t s  o w n  i n i t i a t . i v e ,  
t h e  cour t  m a y  set: a s i d e  a v e r d i c t  o r  any judgrrient ent-ered 
thereon and d i r e c t  tha t  j udgrnerit he  e n t e r e d  i n  f A V C : , ~ '  of 
a p a r t y  e n t i t l e d  t o  judgment as  a rriat.t.er- of law o r  i L .  may 
order a new t r i a l  of a cause of action o r  s e p a r a b l e  i s s u e  
where the ve r .d i c t  is c o n t r a r y  t o  the weight  of t h e  
evidence,  i n  the i n t e r e s t  of j u s t i c e  . . . 

I n  deterrriininy whether a j u r y  v e r d i c t  shou ld  be seL  side de ;is 

against the wc)ight of evidence pursuant t o  CPLR 4 4 0 4  (a) , t h e  

court must f i n d  t h a t  "'there is simp1.y no v a l i d  l i n e  of reasorning 

arid pe rmis s ib l e  i n f e r e n c e s  which could possibly 1,ead r a t i o n a l  Inen 

t o  the conclusion reached by t h e  j u r y  on the b a s i s  of t h e  

evidence preserited a t  trial. ' I f  C u r i a l e  v Peat, Marwick, M i t c ' h ~ ' 1 . 1  

& Co. I 214 AD2d 16, 24 (1" Dept 1 9 9 5 )  , c i t i n g  Mclbnald v 

M e l i r q p l i t a n  Street. Railway Company, 1 6 7  NY 66, 6 9 - 7 0  (1901). 

T h e  quest i o n  i n v o l v e s  a "d i sc re t - iona ry  balancing of marly 

f ac to r - s .  I f  Mrner-rriott v Coffee Rr.2rnery,  L td .  , 9 RD3d 195, 2 0 5  

(1'''' Dept 2004) . Every f avorab le  i n f e r e n c e  must be given t o  " the  

p a r t y  i n  whose f a v o r  t h e  v e r d i c t  w a s  rendered." F:ditex, L td .  v 

CFtntF-rinia.l, Insurance  Company, 2 7 2  A D % d  1 5 0  , 1.52 (I!''. Dcpt 2000) . 

M ~ r - e ~ i v e r ,  the court rnay riot "employ its d i s c r e t i o r i  simply because 

i t  d i s a g r e e s  with a v e r d i c t .  If McDerrnott v C o f f e e  Beanery, I l t d .  , 

9 AD3d supra a t  2 0 6 .  

Okahaga seeks t o  v a c a t e  the j u r y  v e r d i c t  which  found t-hat 

Okariaya w a s  riegl i g e n t  corlterlding t h a t  t.her-e w a s  no r a t i o n a l  b a s i s  

for this f i n d i n g ,  Among o t h e r  t h i n g s ,  Okanaya argues t h a t  F'ranco 

B e l l i  was t h e  r iegl iyent  p a r t y  for f a i l i n g  t o  cap  t h c  p i ,pes .  

- 9 -  
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Okanaga conterids that t h e r e  i s  no evidence t h a t  1 i t . a  may have 

tur-ned on c7 valve which started t h e  flow of wat.er and c la ims  that 

even i f  the ttiechanical drawings given t o  Franc0 B e l l i  were riot. up 

t o  date, t.his w a s  riot thc cause  of t h e  l e a k .  

The Ij ur-y heard the tes t imony f roni Okanacja s expert, who 

opined t.liat t h e  cause of t.he l e a k  was frorri t.he uncapped pipes. 

It a l s o  heard test.imony t h a t  t h e  mechanical drawings may OL [nay 

not: have been up to date. The jury also l i s t e n e d  t,o Iita as she 

testified that .  she probably d i d  not t u r n  on t h e  therrriostat  i n  h c r  

apartment, and did noL t .urn any va lves  after- the plutnbcrs left for 

the day 011 March 1, 2005. 

However, a long with Okanaga's v e r s i o n  of the events, the  

jur-y heard Lizden's ver s ion  of e v e n t s .  This i r i u l u d c d  the E a r L  

t .hat Yamazaki r e j e c t e d  Fr-anco Belli's proposal t.o r e p l a c e  the 

boiler instead of rewir ing  the basement b o i l e r  t o  Lhe f i f t h  

f loor- ;  that .  Yamnzaki then went to Japan, leaving Iita t-o suinmon 

Franco B e l 1 . i  t.o f i x  the  heat and water leak problems; t h a t  J i t a  

call.ed t-he pJ.urrtbers back i n  t h e  evening of March 1, 2 0 0 5  t o  check 

on n l e a k  In t h e  basernent and t o  ask them about t:he l a c k  of heat 

in her- f i f t h -  f l o o r  r e s idence .  Lizdcri  also emphasizes t.hnt wlicltn 

t-hc p1.umber left on t h e  evening of March 1, 2005, 116 pipes were 

1 - e a k j n g ,  but that the next day, March 2 ,  2 0 0 5 ,  t -here was hot 

wate r  spewing from a p i p e ,  whose valve had been l e f t  opened a t  

t h e  f i f t l i - f l .oor-  b o i l e r .  I f  thct valve had not beeri opened, t.he 
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water would not have s t a r t e d  t o  f low.  T h i s  water- was t r a c e d  back 

t o  t h e  fifth f l o o r .  T h e  on ly  ones i n  the ap‘artment. t h a t  evening 

were 1 i t . a  and  h e r  daugh te r  and t h e y  were t h e  o n l y  ones wit.h t h e  

lccy t.o t h e  f i f t k - f l o o r  b o i l e r .  

Given those two v e r s i o n s  of t h e  e v e n t s ,  it. was not  “ u t t e r l y  

i r ra t . iona l . , ,  for the j u r y  t o  conclude t h a t  Fr-anco B e l l i  s f a i l u r e  

to cap the  pipes was not  the  only cause of t h e  flood. See C o j m  

v Hallmark Cards,  Inc., 45 NY2d 493, 4 9 9  ( 1 9 ‘ 7 8 ) .  In t h i s  

s i t u a t i o n  where t h e r e  was a t e s t i m o n i a l  c o n f l i c t  , the  “ j u r y  

merely r e so lved  t.he c o n f l i c t  i n  expert t e s t imony  as i t  was 

e n t i t l e d  t.0 do.” Gamiel v U n i v e r s i t y  Hospital, 21.6 AD2d 8 0 ,  81 

(l‘t Dept 1935). Moreover, t h e  “ j u r y  need not accept. tes t imony 

o f f e r e d  by a parlry s i m p l y  because t h e  opposing p a r t y  o f f e r e d  no 

c o n t r a r y  testimony. Mcnermott v Co€f ee Beanery,  1,t;d. , 9 AD3d a t  

2 1 0 .  

As an a 1 , t e r n a t i v e  t o  vaca t ing  the  verd i .c t  , Okariacja St-ates  

t h a t  i t  would c o n 3 e n . t  t o  a change of apport.ionment of i t s  f au l t .  

t.o 10%. However, t h e  c o u r t  f ir ids t h a t  t h e  jury reached t-heir  

apportionment v e r d i c t s  by a “fair- i . n t e r p r e t a t i o n ”  of t h e  

evidc!ncc!. Gamiel v U1-iiver-sit-y H o s p i t a l ,  216 A132d at. 81. The 

j u r y  w a s  instructed to cons ide r  ~ 1 1  t h e  facts arid the 

c i r c u m s t . a n c ~ s  and t h e n  decide a “fair d i v i s i o n ”  of r e s p o n s i b i , l i t y  

between any and /o r  a l l .  of the  defcndnri ts  for .  causirig t.hc 

a c c i d e n t .  The j u r y ‘  s f a c t  f iriding f u n c t i o n  must bf given  “gr-cat 
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deference.  ” Gamiel v Univer:sity I-Iospit.aI. , 2 1 6  RD2d a t  8 1 .  

Moreover, “ [ a ]  pportioninent of l i a b i l  i t y  arnong de fendan t s  i s  a 

weiyl - i t -o~-evidence  ques t ion  for t.hc t r i e r -  o f  f a c t s .  Nowliii v 

Cr1t.y of N e w  Y o r k ,  182 AD2d 376, 379 (1”‘ Dept 199%) , a€fd 8 1  NY2d 

c?l (1993) . I n  t.he preseiit s i t u a t , i o n ,  a f a i r  i n L e r p r e t a t i o n  01 

Lhe evidence suppor t s  a f i n d i n g  of a y r e a t . e r  c u l p a b i l i t y  on 

Okanaga‘ s part i n  l i g h t  of h i s  r e s p o n s i b i l ~ i t y  LIS l a n d l o r d  t o  

e x e r c i s e  reasonable care  to keep i n  s a f e  c o n d i t i o n  t.he portions 

of the  premises over  which he r e t a i n e d  control. I n  d ischarge  of 

t.hi.s d u t y ,  

l eak ing  o r  f l o o d i n g .  See Ar-t.liur Richards ,  Inc. v 7 g L ”  F ’ i f th  

Avenue Company, 57  NY2d 824  (1982) , revq on d i s s c n t . i . n q  m e m  helow 

8 8  A U 2 d  5 1 7  (lQt Dept 1982) . I n  suriiniary, t -here  w a s  a s u f f i c i e n t .  

b a s i s  f o r  t h e  jury t o  impose l i a k i l i t y  upon Okariaga because (1) 

t-he pipe w a s  cut o n l y  because Ok?\naga directed that .  F r a r i u o  Eel11 

i-e-i-oi,it.e i t .  r a the r -  than replace the f i f t h  floor.  b o i l e r ;  ( 2 )  no 

water- w a s  l e ak ing  when Franco Belli’s technician left.  or1 March 2 ,  

2 0 0 5 ,  a t  which t i m e  I i t a  alone, with  permiss ion  of Okanaga, had 

access t.o t h e  f i f t h  fl .oor bo i le r -  room where the s h u t  o f f  valve 

was located. Okanaga who r e t a i n e d  and l i v e d .  with h i s  f ami ly  i n  

the p a r t  of t h e  premises where t h e  f lood emanat.cd was e7it.i re1 y ‘ 

u n l 1 . k e  the owner i n  Ilavisoi-i v Wiqqand, 2:39 AD2d 739 ( Y t  D e p t  

1999) , a n  o u t  of possess ion  landlord, who neither- ret .airied 

coTlt.I-Cj1 of the premises n o r  s p e c i f i c a l l y  c o n t r a c t e d  t o  r e p a i r  or 

Okanaya was o b l i g a t e d  t o  ensu re  that. there would  be no 
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mainta in  the prope r ty ,  nor assumed a r e s p o n s i b i - l i t y  t o  rcpa j  z' or 

tnaintairi the p r o p e r t y .  Hence, s i l ice  t h e  J u r y  c o n s i d e r i n g  t h e  

evidence could reasonably deterrn! tie t h a t  Okanaga w a s  '75% 

n e g l i g e n t  , Okariaya' s m o t i o n  t o  vaca te  t h e  v e r d i c t  fir.iding OJ<anaya 

n e g l i g e n t  arid/or r e a l l o c a t i n g  tlie apportionment of f au lL  

d e n i e d ,  

i s  

Okariaga seeks t o  v a c a t e  the v e r d i c t  a rgu ing  tha t  t-he court .  

committed errcjr a s  t o  its charges  a s  to res i p s a  loc iu i tur ,  and t o  

a p r i n c i p a l  8 l i . a b i l i t y  for- t h e  a c t s  of ari independent 

c o n t r a c t o r .  

The court  i n s t r u c t e d  the j u r y  a s  t o  t-he concept of 

i P s a 1 o q u i  t. i i r  , 

e x c l u s i v e  control .  i s  not  r i g i d .  I t  impl ies  c o n t r o l  by a 

p a r t i c u l a r  defendant of sucki a kind t.hat t.he p r o b a b i l i t y  t h a t  

a c c i d e n t  w a s  cause by someone e l s e  i s  80 remote there i s  a fair- 

i n f e r e n c e ,  o r  i t  i s  fair t o  permit  an i n f e r e n c e  that such a 

defendant was n e g l i g e n t .  " I t  a l s o  s t a t e d  tha t .  t h e  l a w  "permits 

but does riot require" an i n f e r e n c e  of ncgl iyence  i f  Lhc! 

in:;tr 'urnental.ity of t.he l o s s  was i n  the e x c l u s i v e  ccintrol  01 

e i t h e r -  o r  both of tlie d e f c n d a n t s .  The cour t  nc i t -her  found 1101 

i n s t n i c t e d  the jury that one or b o t h  o€ t h e  deferldants had 

e x c l u s i v e  con t ro l  of t h e  p i p e .  In f iriding this i n s t r u c t i o n  

appl,ic:able, the  court: r e l i e d  on cont.rol . l ing case  l a w ,  ri.nc!ludirig 

s t at i ng , in t e r a 1 1. a , t h a t  \\ the I-e yu i. r - e m e  nt o f 

Lhe 
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Payless Discount. Cen te r s ,  I n c .  v 2 5 2 9  North Broadway Corpora t ion ,  

8 3  AD2d 960 (2d Dept 1 9 8 1 ) .  

A s  t.o t h e  independent c o n t r a c t o r  charge, t h e  court, 

i n s t r u c t i o n s  t o  t h e  jurors were t h a t  even though Okanaga h i r ed  

Franco B e l l i ,  a s  a company with s p e c i a l i z e d  plumhiriq skills, t.hey 

might f i n d  Okanaga r e spons ib l e  for- L i z d e n ' s  1.0s~ i f  Okarlaga 

negligently d i r e c t e d  Franco B e l l i  how t h a t  p a r t  of k h e  plumbing 

work t h a t  resulted i n  t h e  loss should have been done, i f  such 

i n t e r f e r e n c e  w a s  a s u b s t a n t i a l  f a c t o r  i n  caus ing  t h e  loss. See 

Kleeman v Rheinyold,  8 1  NY 2 7 0  ( 1 9 7 3 ) .  The charge l e f t  i t  t o  the 

jury t o  determine whether ,  d e s p i t e  Franco Belli's s t a t u s  as an 

independent cont r -ac tor ,  Okanaga w a s  s t i l l  l i a b l e  for any al . leyed 

negl igence on Fr-anco Belli's part' i n  t h a t  k i p  d i r e c t e d  Franco 

Belli t o  r-e-r0ut.e t h e  p ipes  from t h e  f i f t h  f l o o r  t o  t h e  basement 

I-ather t.hari r e p l a c e  the f i f t h  f l o o r  b o i l e r .  

The Appe l l a t e  D iv i s ion ,  F i r s t  Department , has held that  

" [i] f t h e  charge i s  ambiguous, i n c o n s i s t e n t ,  e r roneous ,  

confusing,  one-s ided  , incomplete o r  o v e r l y  technical a IICW t r i a l  

w i l l  be ordered  i f  prejudice has r e s u l t e d  t.o any p a r t y .  Gani-ion 

- Personnel Aqency, I n c .  v City of Yew York,  55 AD2d 540, 549 (1'" 

13ept 1 9 7 6 )  ( i r i t .erna1 quotat . ion rna.rks arid c i t a t i o n  omi t t ed )  . In 

thc: present  case, the charge as a whole cannot  be desc r ibed  by 

any of tliose terms s i n c e  i t  w a s  t h e  c o r r e c t  statement. of t h e  

applicable law. The cour t  s i n s t r u c t i o n s  t.o t h e  j u r y  on t .he 

-14- 

[* 14]



topics of  “ e x c l u s i v e  c o n t r o l ”  and “independent  cont r-actor-” d id  

not “cloud [ ]  t h e  i s sue  o r  neya t - ive ly  i n f l u e n c e  [I t.he j u 1 - y ’  s 

determinaLion.  Nestorowich v R ico t - t a ,  97 N Y 2 d  supra at, 4 0 1  

In per - t incnt  part, the  court i n s t r u c t e d  t h e  j u r y  wi th  

respect .  t o  Okanaya: 

In o r d e r  t o  recover- against .  t h e  owncr Okanaga, plaii-it if f 
Lli?,den Indus t r i e s  must p rove ,  and t h i s  is ori t h i s  
p a r t i c u l a r  t h e o r y ,  j u r o r s  , t h a t  the premises  were not  
reasonably  safe , t h a t  t h e  defendant.  Okanaya was n e g l i y e n t  
i n  not  keeping t h e  premises  i n  a r easonab ly  s a f e  
c o n d i t i o n ,  and t .hat  Okanaga’ s riegligerlce i n  a l lowing  t h e  
unsafe c o n d i t i o n  t o  e x i s t  w a s  of a s u b s t a n t i a l  factor:  in 
b r i n g i n g  about Lizderi’s l o s s .  

The court. a lso  summarized Okanaga‘ s c o n t e n t i o n s  t o  the jury 

by s t a t i n g  t h e  fo l lowing ,  i n  p e r t i n e n t  par t .  : 

O n  t h e  ot.her hand, Olcanaga. contends that .  it. did not cause 
the wa te r  t o  be r e l e a s e d ,  that. i t  did no t  cause anyone t o  
open any v a l v e s  o r  raise any t h e r m o s t a t ,  arid t h a t ,  i n  ariy 
everit , i t  h i r e d  defendant B e l l i  PJ.umbir-19 a s  t h e  plumbing 
arid h c a t i n g  s p e c i a l i s t  , arid t h a t  B e l l i  P lurnbiny  was 
en t i re1 .y  at_ fault with r e s p e c t  t o  the r e l e a s e  of watcr  
i n t o  p l a i n t i f f ’ s  premises when Belli Plumbing Ea i l ed  to 
p l a c e  R cap on the  open p i p e  where B e l l i  Plurrbliny 
employees a lone  had performed the c u t t i n g  and connect i n y  
work. 

Accordingly, as t h e  res i p s a  loquitur- and iiidependcnt 

cor i t r -actor  charges were a c c u r a t e l y  rendered ,  Okariacja is riot. 

e n L i t l e d  t o  a nc’w t - r i a l .  

Okanaga a l s o  a rgues  t h a t  the j u r y ’  s darn’ayes award should be 

vzicated s i n c : e  t h e  l o s t  p r o f i t s  claim was s p e c u l a t i v e  arid the 

proprtrt-y darnayes claim was based on o r i g i n a l  cost  a n d  not. on 

d e p r e c i a t e d  value 
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During t h e  cour se  of t.he tes t imony,  the jury heard  four 

w i t n c s s e s  t e s t i f y  w i t h  r e s p e c t  t o  t h k  lost p r o f i t s  and the  

p rope r ty  damage. 

p roI i t - s ,  inc luding  p o t e n t i a l  sales and p r e s e n t a t i o n s  , were a 

direct r e s u l t  o€ the  flood. 'The court i n s t r u c t e d  the j u r o r s  011 

how t o  calculate t.he l o s t  prof i t s ,  L i z d e n  sought $2,051,720 , 

and,  a f t e r  c a r e f u l  d e l i b e r a t i o n ,  t h e  J u r y  awarded it .  $ 1 , 3 3 3 , 5 5 0 .  

Thc cour t  concurs t h a t  Newrnan's iestimony about how Lizden'  s loss 

was ciircct-ly r e l a t e d  t o  t h e  f l o o d  provided ev idence  t.hat. such 

loss were " c e r t a i n  o r  s p e c i f i c  enough t o  warrant rccovery i n  

damnyes." 

4 9 ,  5 1  (1" Dept 1393), modif ied,  8 4  NY2d 4 6 3  ( 1 . 9 9 4 ) .  

Accordingly,  the award for l o s t  p r o f i t s  will no t  be dist2i.irhed. 

L izden ' s  p r i n c i p a l s  t e s t i f i e d  t h a t  the l o s t  

See M i l l i k e n  and Company v C 1 t . y  of N e w  Yor-k, 210 AD213 

Thc property damages award i s  also supported by t h e  evidence 

arid w i l l  not be v a c a t e d .  The j u r y  w a s  g iven  s u b s t a n t i a l  evidence 

adducing the amount. needed t o  recover  o r  r e p l i c a t e  pr-operty which 

was destroyed a s  a r e s u l t  of the flood. The c o u r t  instructt3d t.he 

jury on how t o  assess propert-y damages, arid t h e y  were 

spcc i f  i . c a l l y  t o l d  t o  consider  d e p r e c i a t i o n  v a l u e  i n  t h e i r  

cal  c u l a t i o n s .  For i n s t a n c e ,  a l though the c l a i m  for-  2 5 4  protclt,ype 

yarrrw11t.s was ' $ 4 7 3  , 801 , t h e  j u r y  awarded. $ 2 8 4  , 000. 

Okanaga a1 so argues t h a t  the proper-ty damaye award was 

s p e c u l a t i v e  s i n c e  Newman used 2 0 0 5  c o s t s  t o  c a l c u l a t e  Llie value 

of  the prot .otypcs c rea ted  i n  t h e  1980s a t  1980's cc i s t s .  However, 
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as argued b y  Lizden,  "an owner of property, with  a modicurn of 

qua l i fy ing  expe r i ence ,  may o f f e r  a l a y  o p i n i o n  cis t o  ilrs value. 

S.A.B. Ent -e rp r i se s ,  I n c .  v V i l l a q e  of Athens, 164 AD2d 5.58, 565 

( 3 d  Dept 1991), Moreo.ver, 

s o  lorlg as t h e  f i g u r e  arr , i-ved at had a reasonable basi.s 
of compu.tation and w a s  not merely s p e c u l a t i v e ,  possri ble 
or imaginary,  t h e  Surrogate  had t.he r igh t .  to resort t o  
reasonable c o n j e c t u r e s  and probable  estimate:;  arid t.o make 
thc  best approximation p o s s i b l e  through the exer-c!i.se of 
good j udyment arid comniori sense? i n  a r r i v i n g  a t  t h a t  amount: 

Cur ia le  v Peat., M a r w i c k ,  Mi,tchelJ, & Co. , supra ,  214 AU2d a t  2 5  

( i n t e r n a l  quotatior1 marks and citation orni t tcd)  . Accordingly, 

the award f o r  proper-ty damages w i 1 . 1  not v a c a t e d .  

L i z d e r i  seeks pr-ej udgrnent interest on b o t h  tlie p r o p e r t y  al-id 

lost p r o f i t - s  awards from the date of tlie flood un t . i l  the verdict 

d a t e .  

In a d d i t i o n  t o  the prejudgment i n t e r e s t -  011 t h e  awards, 

Lizden seeks t o  have i n t e r e s t  applied t o  t-he e n t - i r e  verdict, 

p r i o r  t o  t he  subtraction of Franco Belli s sct.tlerrient . T h i s  

request i s  den ied  and prejudgment i n t e r e s t  w i l l  n o I  be comput.ed 

p r i o r  t o  s u b t r a c t i n g  Franco Belli's $ 5 9 5 , 0 0 0  seLt.1E!meIlt. 

Ac!c!or-di.ng t o  CPLR 5 0 0 1  (a) , " [i] n teres t  s h a l l  bc recovered 

upon a sum awarded because of a breach  of performance o€ a 

cor-itr'act , o r  because of an act o r  omissj.on depr iv ing  or other-wise 

i n t e r f e r i n g  w i t h  t i t l e  t o ,  o r  possessiori  OL crijoyrnent of, 

pr'operiry . see a l s o  Mar-iuf a c t u r e r  I s & Trade-r--5; Trust. Con v 

Rc!l j .anc!e  Zns. Co. , 8 NY3d 553, 588 ( 2 0 0 7 )  . The j u r y  det.ertnined 
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t-hat. (lk,anaya was negligent.  , arid t h a t  i t s  ncgl iyence i n t e r f e r e d  

with the L i  zderi s use arid enj oynient, of i t s  propeyty ,  Okanaya s 

claim t .hat  o n l y  c a s e s  grounded in breach of contracL are e n t i t l e d  

t o  p r e j u d y m e n t  interest is w i t h o u t  mer-it . Accordingly ,  i , i  zcieii is 

e n t i t l e d  t o  have the judgment amended t o  ref1cc:t  p r e j  udyrwnt 

i n t e r e s t  on t h e  p r o p e r t y  damage ;ward from March 2 ,  2 0 0 5  Lint-il 

the da te  of t he  verdict. See CPLR 5 0 0 1  ‘g. 

Corit.rary t o  awards f o r  p r o p e r t y  damage, ther-e i s  110 

requi rement  liii the CPLR w h i c h  entitles a p a r t y  L o  pi-ejudgment 

in te res t  on awards for lost profits. A s  such, L i z d e n ’ s  requpst 

i s  den ied ,  arid t h e  jury’s award for l o s t  p r 0 f i t . s  w i l l  not arrierided 

t o  inc lude  interest f r o m  March 2, 2 0 0 5 .  

Lizden a l s o  seeks t o  have the award c a l c u l a t - c d  to r e f l e c t  a 

r en t  abat.ernent award of $40 , 109. 1 9 .  L i z d . e n  arid Okanaga agl-eed 

t h a L  the cour t  w o u l d  hear the f o u r t h  cause of a c t i o n  for- breach 

of contract by Olcanaga based on it-s a l l e g e d  f a i l u r e  t o  abate the  

r e n t  f o r  t.l-iat. part of Lizden’s premises damaged by the f l o o d .  

Newman t e s t i f i e d  t h a t  Lizden‘ s rriointhly rent was $13 , 369. 7 3 .  H e  

also t e s t . i f i c d  t h a t  a l t h o u y h  he sought a r e n t  abatement from 

Olc~iriaya , h i s  request WR.S  den ied .  N e w m a n  also calculat .ed t.he 

amount of rent. abatement ‘that he be l i eved  Lizden w a s  en t . i t l . ed  to  

by t-.alcing i n t o  consideration t h e  amount of unusable p o r t  i o r - i s  of 

the  premises arid the length of t i m e  they w e y e  Lir-jusable. 
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Okanaga argues  t h a t  t h e  court r e q u i r e s  a d d i t i o n a l  tes t imony 

and evidence before i.t can t r y  the r e n t  abatement i s s u e .  Such 

tesLirnoriy rnay inc lude  any o f f s e t s  t h a t  Lizderi r e c e i v e d  f rom 

insurance  o r  a s p e c i f i c  a l l o t m e n t  of the p r o p c r t y  space tha t  

could not  be used arid for how l o n g .  

Okanaga's argument i s  wi thout  mer i t .  During t h e  t r i a l ,  the 

cour t  specifically r u l e d  t h a t  " the re  i s  s u f f i c i e n t  evidence i n  

t h e  record t o  de te rmine  t h i s  q u e s t i o n . "  Therefore, L i z d e r i  i s  

e n t i t l e d  t o  an award of $40,109.19 on its cause  of a c t i o n  for- 

rent abatement c a u s e  of action, which represents t h r e e  months of 

r e n t ,  the p e r i o d  tha t  Lizderi w a s  c o n s t r u c t i v e l y  e v i c t e d  from its 

premises .  

Based upon t h e  fo rego ing ,  i t  is 

ORDERED t h a t  defendant  Okanaga U.S.A. Co.'s motion t o  vacat.c 

t he  j u r y  verdict of ,June 7 ,  201O'is denied  i n  i t s  e n t i r e t y ;  arid 

i t  i s  f u r t h e r  

ORDERED that. p l a i n t i f f  Lizderi I n d u s t r i e s  I n c .  Is cross-motion 

i s  q ran ted  with respec t .  t o  

(1) a s s e s s i n g  prejudgment i n t e r e s t  on t h e  j u r y  v e r d i c t  as  t o  

property damages and 

( 2 )  awardir-iy t h e  amount of $40,109.19, on p l a i n t . i f f  Lizderi 

I n d u s t r i e s ,  I n c . ' s  cause  of a c t i o n  for- a r e n t  abatement ,  and 

i s  denied wi th  rcspect t o  
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(1) LizdEtri’s a p p l i c a t i o n  for prejudgment int-erest; on the a w a r d  

for lost: proflts arid 

( 2 )  prejudgment interest on t h e  entlre award be€ore the o f f s e t  of 

def eridnnt Fr-anco Bell1 Plumblrlg and Heat ing  and Sons I Inr . ’ s 

settlement pursuant L o  GOL § 1 5 - 1 0 8 ;  and st 1s f u r t h e r -  

ORDERHU t.l-iat. the Clerk is directed to enter judgment 

accordingly. 

This  i s  t.he d e c i s i o n  and ordcr- of t he  c:ourt . .  F I L E D  
AUG 30 2011 ENTER : Dated: Auqust 24 I 2 0 1 1  

NEW YORK 

mRA 4. JAMES 
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