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-against- 

LESLIE BACHRACH, as the EXECUTOR OF THE F I L E D  
ESTATE OF RICHARD BACHRACH, D.O., and 
CENTER FOR SPORTS AND OSTEOPATHIC 
MEDICINE, 

Defendants. 

OCT 07 2011 

NEW YORK 
X COUNTY CLERK'S OFFICE 

l____r------______rr____l_l__r_____l____---------------~------------- 

SCHLESINGER, J.: 

This medical malpractice action has a trial date of November 7,201 I. However, what 

first must be decided are competing motions by the parties, all having to do with the 

timeliness of the action. In the first instance, defendant has moved for summary judgment 

pursuant to s3211 (a)5 of the CPLR, claiming a violation of the applicable two and one-half 

year statute of limitations. The plaintiff opposes this motion and has cross-moved to dismiss 

the applicable affirmative defenses; namely, the Third and Seventh in the Verified Answer, 

with the Third relating exclusively to the Informed Consent cause of action. 

The relevant dates are as follows. Ail parties agree that Ms. Amy Balaban began her 

treatment with Dr. Richard Bachrach, a D.O., at his Center for Sports and Osteopathic 

Medicine on July 9, 2003.' The parties also agree that the action was commenced on 

December 22, 2006. The date In controversy is when the treatment for the condition being 

treated ended. In the moving papers, counsel for the defense states this date is 

'The Center is still a defendant, but because Dr. Bachrach died after the 
commencement of this action, the Executor of his Estate, Leslie Bachrach, has been 
substituted as the first named defendant. Significantly, Dr. Bachrach was deposed 
before his death. 
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December 8, 2003, the acknowledged last date of in-ofice administration of therapy. 

Plaintiff acknowledges this date as the last time she received actual treatment, although it 

was in November 2003, that she received her last prolotherapy injection.* However, her 

position is the doctorlpatient relationship with Dr. Bachrach continued until August 24,2004. 

This date was the last time the doctor prescribed medication for Ms. Baiaban, specifically 

duragesic patches, which she says was an “essential component of her treatment.” 

If the defendants are correct using the December 2003 date, then the time to 

commence an action expired in June 2006. However, if the plaintiff is right on this issue, 

then she would have had until late February 2007 to commence the action. Since the action 

was commenced in December 2006, plaintiff argues it was timely brought. 

After reviewing the copious records produced by counsel, including the parties’ 

depositions, as well as the arguments put forth, I believe that the law supports the plaintiffs 

position. Specifically, I find that a medical relationship between Ms. Balaban and 

Dr. Bachrach for the condition for which she was seeking treatment - pain in her lower 

back and in her sacroiliac joint for which she was given a diagnosis by the defendant of 

instability of the lumbrosacral spine and sacroiliac joint, somatic dysfunctlon of the sacro- 

iliac, muscle spasm and weakness - did continue until the last time the doctor prescribed 

a duragesic patch for Ms. Balaban’s continuing pain. 

What is important here is that Ms. Balaban sought out the defendant after seeing a 

number of other physicians because she had serious unrelenting pain in the areas 

described. The plan Dr. Bachrach devised at the start of his treatment, according to his 

This treatment involves ligamentous attachment to the bones and is used to 
tighten lax ligaments in the back, neck and upper and lower extremities. 
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records, was threefold. It consisted of prolotherapy, physical therapy and pain medication 

by prescription. As stated earlier, the last prolotherapy was administered by Dr. Bachrach 

on November 20, 2003. But the doctor did provide other in-office treatment to Ms. Balaban 

on December 3, 2003, which was a prescription for physical therapy and one for neurontin. 

At the defendant's deposition was taken on August 14,2009, he clarified an entry he 

had made in his records. The entry said "deferred prolotherapy". But on pages 248-49 of 

the examination the doctor said: "I  should say 'defer' prolotherapy. I just decided not to do 

it then because I thought I would like to see how she was being affected by the prior 

inject ions. 

in this regard, I believe defense counsel mischaracterizes Ms. Balaban's deposition 

testimony on the same subject matter, the termlnation of treatment. On page 177 of her 

examinatlon taken on May 8 ,  2009, Ms. Balaban does agree that the last time she saw the 

defendant in his office was in late December 2003, but she does not acknowledge that this 

was the end of treatment. There, she attempted to add that Dr. Bachrach was still 

prescribing medication for her. 

I find that is the critical evidence. As documented in the voluminous records, on 

December 9,2003, January 14, February 9 and March 4,2004, Dr. Bachrach prescribed 

duragesic patches. There were additlonal prescriptions for pain med icatlon including ultracet 

and bextra on March 29, April 27, May 27 and June 16,2004. Finally, after receiving a report 

from Dr. Richman (a doctor plaintiff was referred to by Dr. Bachrach) of May 26, 2004, Dr. 

Bachrach prescribed duragesic patches and ultracet on May 27, May 29, June 16, July 7, 

August 2 and August 24,2004. 

As part of the defense argument, counsel points to the January 2004 referral by 

Dr. Bachrach to Dr. Daniel Richman, a pain management specialist at the Hospital for 
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Special Surgery. Ms. Balaban first saw Dr. Richman on January 9,2004. He sent his report 

of that visit to Dr. Bachrach. Defendants argue that this is evidence that the plaintiff had 

discontinued her treatment with the defendant and was seeing Dr. Richman in his place. 

However, neither Ms. Balaban nor importantly Dr. Richman seemed to view it in this 

way. Dr. Richman regularly sent reports to Dr. Bachrach both as to his findings and 

treatment of Ms. Balaban each time he saw her, and Dr. Bachrach responded. Further, 

Ms. Balaban continued to communicate with the defendant and specifically in an e-mail of 

May 2004 Ms. Balaban inquired of Dr. Bachrach as to medication. She described feeling 

inflamed and asked him whether he felt an anti-inflammatory medication might help. Dr. 

Bachrach responded to this e-mail by saying that there was no evidence of an inflammatory 

process to him or to Dr. Richman, “however I have no aversion to giving you anti- 

Inflammatory medicine and certainly will proscribe (sic) same after conferring again with Dr. 

Richman.” 

Piscussloq 

The dispute between the parties here Is whether, pursuant to $214-a of the CPLR, 

there was continuous treatment between Dr. Bachrach and Amy Balaban for the same 

illness and condition after Ms. Balaban’s flnal office visit In December 2003. 

Despite defense counsel’s interpretation of “condition” here as applying only to those 

instances where Ms. Balaban was receiving prolotherapy injections, it is clear from the 

defendant’s own records and testimony that the treatment was much broader than the 

injections and included physical therapy and signlflcantly medication for pain. Further, it is 

clear that Dr. Bachrach’s treatment both before and after December 2003, was for the same 

spinal and related conditions. 
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In Stilloe v. Contini, 190 AD2d 419,422 (3rd Dep’t 1993), cited favorably by the First 

Department in1995 in Forte v. Weiner, 214 AD2d 397, Iv denied 86 NY2d 885, the Court 

cited to Richardson v Orentreich, 64 NY2d 896, 899 and said In circumstances similar to 

these as follows: 

Regardless of any physical or personal contact 
between a doctor and his patient, where they 
intend the relationship to continue and the patlent 
continues to rely on the doctor for care and 
treatment, the requirement for continuous care 
and treatment for the purpose of the Statute of 
Limitations Is satisfied.” 

In StiIIoe, the doctor had contlnued prescribing prednisone for the patient for a skin 

condition for a five-year period without seeing her, although he had directed her to see him 

once a year. But she did not and the doctor continued the prescriptions despite this fact. 

Here, we are only talklng about a period of about eight months, a period of time when Dr. 

Bachrach continued to prescribe the same medications and even added new ones after 

consultations with a specialist to whom he had referred Ms. Balaban. 

Therefore, it seems clear that, despite the lack of personal contact between the two 

and/or a designated later appointment, these continuing and multiple prescriptions between 

them indicate the contlnuance of the physiciadpatient relationship, a relationship that soug ht 

to relieve continuing pain in Ms. Balaban’s spine and joints. 

Additionally, the communications between the parties dlrectly and with Dr. Richman, 

who was seeing the patient and talking to both Ms. Balaban and Dr. Bachrach, is further 

evidence that the parties and Dr. Richman considered a doctor/patient relationship to be 

ongoing. It was not until after August 24, when Ms. Balaban decided to look elsewhere for 

relief and stopped calling Dr. Bachrach for help, that the relationship ceased. 

5 

[* 6]



Finally, some mention should be made of a Second Department case, Parrottv. Rand 

126 AD2d 621 (1 987), app denled 69 NY2d 61 1, cited by defense counsel. That action also 

involved the issue of continuous treatment and the prescribing of medication. However, 

there the patient relied solely upon his use of a medication long after the last contact with the 

physiciaddefendant who had prescribed it. There was nothing else in that case to illustrate 

the reciprocity needed for a relationship to continue, which conversely is evident here. More 

importantly, however, what makes that case materially distinguishable is that the patient 

merely continued to use an old prescription given to her by the doctor “long after the last 

contact.” Here the physician continued, even more frequently than on a monthly basis, to 

prescribe medication for pain, an active part of the treatment. Additionally, he altered the 

medications with additional drugs after Ms. Balaban’s last offlce visit. 

It is clear here that the characterization by Ms. Balaban of her December 2003 visit 

as being her “last one”,was because it was the last personal contact Ms. Balaban had with 

Dr. Bachrach before her decision to go elsewhere. It is certainly not apparent, much to the 

contrary, that in December, either or both parties believed their relationship had ended. In 

other words, it became her “last visit” in hindsight, looking back at event t t e m e  P I L E G  
deposition in May of 2009. In sum, he action was and is timely. 

OCT 07 2011 
Accordlngly, it is hereby 

ORDERED that the defendant’s motion for summary judgment m d ; k € i f W R  RFFICE 
NEW YORK 

further 

ORDERED that the plaintiffs cross-motion is granted and the Third and Seventh 

affirmative defenses in defendants’ Answer are stricken. 

Dated: October 5, 201 1 &- \hJ 
ALICE S C H a  ‘ 

6 

[* 7]


