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SUPREME COURT OF THE STATE OIF NEW YORK
NEW YORK COUNTY: PART 54

ANDRE ROMANELLIL INC., VAN GILS
INTERNATIONAL, INC., and ANDRE ROMANELLI
INTERNATIONAL, INC.,

Plaintifls, Index No.: 109293/2005
-against- DECISION and ORDER

CITIBANK, N.A. f/k/a EUROPEAN AMERICAN .
BANK, NORTH FORK BANK, HSBC BANK USA, F | L E D
N.A., J’PMORGAN CHASE BANK, N.A., BORIS

SCHOR d/b/a BORIS SCHOR CPA, SUSAN

GOODMAN and STEPHEN SCHOR, DEC 06 2011
Defendants. NEW YORK
) o COUNTY CLERK'S OFFICE

KOI:U;J“REICH, SHIRLEY W-ERNER, I

This action arises out of an alleged fraudulent scheme orchestrated by defendant
accountant Boris Schor and his son, defendant Stephen Schor, and facilitated by defendant Susan
Goodman, an employee of defendant JPMorgan Chase Bank, N.A. (Chase). Plaintiffs, three
companies allegedly defrauded by the Schors, brought this action against them as well as against
Goodman and Chase, the bank where accounts were improperly created by the Schors. Claims
were also brought against defendants Citibank N.A., North Fork Bank and HSBC Bank USA,
N.A., generally arising out of the wrongful honor of checks issued from the improperly created
accounts.

By a decision and order dated July 20, 2006, the justice of this court to which this action
was previously assigned granted plaintiffs’ motion for a default judgment against Stephen Schor

based on his failure to appear or otherwise answer, and he directed plaintiffs to settle an order.*

' Though defendant avers that he does not remember ever being served with notice of this
motion, a search of the County Clerk’s file uncovered an affidavit of service by mail upon Mr.,
1
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By a decision and order dated January 8, 2007, the same justice signed the settled order. It stated
that

Itis ... ORDERED and ADJUDGED that the motion is granted on default, and
that a default judgment be entered in favor of the plaintiffs and against the
defendant STEPHEN SCHOR; and it is further

ORDERED and ADJUDGED that an assessment of damages against defendant
STEPHEN SCHOR 1s directed of this matter: and it is further

Ordered that, within 60 days from the date hereof, plaintiff shall serve a copy of
this order with notice of entry, a note of issue and a statement of readiness upon
the Clerk of the Trial Support Office (Room 158) and pay the proper fees, if any,
and such clerk shall thereupon place this action on the appropriate trial calendar
for the assessment hereunder directed; and it is further

Ordered that plaintiff’s failure to comply with the immediately preceding
paragraphs shall result in the dismissal of this action without further application to
the court.

By a letter to the prior justice dated January 25, 2007, plaintiffs’ counsel alerted the court
to the fact that the remaining defendants were actively participating in the lawsuit.? Noting that
discovery was still ongoing, he urged that the deadline to file the note of issue, as set forth in the
January 8, 2007 order, be extended until after discovery was completed as to all parties. The
prior justice ihcn issued an order dated that same day, stating that the prior order was amended
“to reflect that the plaintiff is not required to file a note of issue in this matter until June 18,
2007.” In compliance with that order, on June 7, 2007, plaintiffs filed a note of issue and
certificate of readiness.

However, the matter was not set down for an assessment of damages at that time. By

Schor, over whom this court had already established jurisdiction by personal service—a fact
corroborated by the original affidavit of personal service also contained in the file. Defendant's
admissions that during the time in which he is alleged to have been served he was suffering from
emotional problems and was taking psycho-active drugs leads the court to be disinclined to
question the validity of these affidavits of service merely due to his lack of memory of being
served.
® While neither party brought this letter or the related order to the attention of the court, it was
located in the County Clerk’s file.

2




[* 4]

stipulation between the parties, on May 9, 2007, plaintiffs discontinued their action against
defendant Boris Schor with prejudice. In August of 2007, the then remaining defendants moved
for summary judgment dismissing the action against them. In late October and early November
of that year, via stipulations plaintiifs discontinued with prejudice the claims against defendants
North Fork Bank, Citibank, N.A., and HSBC Bank USA, N.A. By a decision and order dated
April 8, 2008, the prior justicc granted summary judgment in favor of Goodman and the banks.
Further motion practice and appeals ensued, with the result that the original decision granting
summary judgment was upheld. Finally, on March 12, 2009, judgment was entered dismissing
the action against the then remaining defendants—JPMorgan Chase Bank, N.A. and Susan
Goodman.

It was at this point that plaintiffs’ counsel avers that he “discovered the inadvertence that
the Note of Issuc had not been filed as required under the order of January 8, 2007.” Zuckerbrod
Affirm., 4 8. He further avers that by the time he learned of this “inadvertence,” he “felt that
nothing could be done at the time due to the fact that STEPHEN SCHOR was incarcerated as a
result of a plea of guilty in the criminal proceedings with regard to the matter set forth in this
action.” Id., § 8. Mr. Schor now having been released from prison, though, plaintiffs move for
an order allowing them to file a note of issue and to proceed with the assessment of damages
against Schor which was refcrred to in the prior justice’s order dated January 8, 2007.

In his opposition to the present motion, Schor makes the following representations. 1le
was incarcerated from June 25, 2008 until December 20, 2010. Schor Aff., §9. While in prison,
he learned of the January 8 order, but recognizing the conditional nature of its grant to plaintiffs

and believing that it had not been complied with, he presumed that the lawsuit had been




dismissed and therefore took no further action in regard to it. /d., 17-26. 1t does not appear that
he received any notice of the January 25, 2007 order extending the time to file the note of 1ssue.
He further avers that his subscquent cfforts after his relcase from prison to determine the status of
the matter seemed to confirm that it had been dismissed. Specifically, he states that when he
searched for it on the Supreme Court’s E-Courts system, the action was marked as disposed. Id.,
9 29.

The court acknowlcdges defendant’s resentment that this request for an assessment of
damages is being brought so long after the original granting of the default judgment. Nor does
the court fail to appreciate the difficulty this may pose to him given his current life
circumstances. However, based on the record before it, denial of this motion would be improper.

Defendant offers no convincing reason for the court to question the prior justice's
decision to grant the motion for a default judgment against him as to liability. While it is true
that the January 8, 2007 order stated that the action would be dismissed if a note of issue was not
filed within 60 days, the order dated January 25, 2007 extended the time for plaintiffs to do so.
As plaintiffs’ complied with the second deadline, Schor is wrong to argue that the action should
have been dismissed for failure to file the note of issue within 60 days of the first of the two
orders.

Next, given the intertwined nature of the claims against Steven Schor and those against
the other defendants, it was appropriate for the assessment of damages to have been delayed until
after resolution of all claims. To do otherwise would have created the potential for conflicting
rulings. Thus, plaintiffs' delay in seeking the asscssment of damages, at least until after the

resolution of the appeals in early 2009, was entirely appropriate.
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Moreover, defendant has not convinced the court that the delay after March of 2009 was
egregious or has been seriously prejudicial to him. Putting aside whether or not plaintiffs really
were unable to pursue any action against him while he was in prison, certainly he will find 1t
easier to defend himself now that he is no longer incarcerated and subject to all of the difficulties
that imposes on a litigant. And, while he is understandably frustrated that, contrary to his initial
expectations, he will not be able to start afresh his life after prison, free of the consequences of
the actions that originally sent him there, he has not offered any evidence of specific harm he will
suffer as a result of his initial reliance on the belief that this litigation was behind him.

For the above reasons, plaintiffs are entitled to a hearing on the damages inflicted on
them by defendant Stephen Schor. However, as a note of issue has already been ﬁled in this
action, doing so again is unnecessary. Accordingly, it is hereby

ORDERED that plaintiffs’ motion for an order permitting them to file a note of issue for
the purpose of setting down an inquest against defendant Steven Schor is denied insofar as it
seeks to file a note of issue since it already has been filed, but granted insofar as it seeks an
assessment of damages owed by defendant Stephan Schor to plaintiffs; and it is further

ORDERED that the issue of damages is referred to a Special Referee to hear and to
determine; and it is further

ORDERED that a copy of this order with notice of entry, together with a completed
Information Sheet, shall be served on the Special Referee Clerk in the Motion Support Office
(Room 119) who is directed to place this matter on the calendar of the Special Referee’s Part for

the earliest convenient date; and it 1s {urther




ORDERED that the Clerk shall notify all parties of the date of the hearing on the issue of

damages; and it is further

ORDERED that plaintiff is to serve a copy of this decision by first class mail upon

Stephen Schor.

Dated: December 5, 2011 Enter: ) /
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