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Thls 13 a personal 1njury act;on ‘brought under the Naew
. N \
York Labor?ngJ Plaintiff Josaph Ingenitb (Ingenito), a

construction worker 3ana:‘-:hiawife Debbia‘ingenito (Debbie) sue

the City of Naw York (C;ty) and the New York Clty Department of
Transportatlon (DOT; together Defandants) for damages from an
He alleges claims

injury at a construction site in Manhattan.

under Labdr Law §$ 200;“240(1)Tand”241(6),‘as wall as common law
nmgiigence; and Debbie tllagas‘a loss'of\consortium claim.
| | PROCEDURAL HISTORY
InEMOti;ﬁ éégﬁéﬁca 002, Deféndaﬁtdmoved for summary
judgment dismishinélthekcdmpiaint tn‘theiground that they have no
liability to Ingénito.a‘lt‘was submitted without opposition, and
granted on defaﬁit by decision &nd_ordér dated July 28, 2011.

Plaintiffa, tepreéented by new counsel, now move to vacate the
decision on the ground’ that their default was due to their change
of counsel. They seek to argue the prior”motion on the marits.

Plaintiffs submitted‘adéquate‘broof‘that‘théir failure to respond
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was due to the delay that oocurred whilst changing attornays, and
by Interim Order, dated September 26, 2011, the decision and
order in Mbtion Séquqh¢p 002 was vacated.' Pidintiffs now oppose

the motion; ﬁhichjis‘noh‘fullf submittead.

o, eaeTs
S R T R
Ingenito was employed by Schiavone Construction Co.

f '

(Schiavonei.i Schi&véna\was hirea b& the Transit Authority (not a
party to this:aqtion)-for the.South Ferry subway project in
Ménhattﬁn:  On Aﬁr&i 3;'2007,,ingenito waslréﬁoving debris when
he ttipped_and'feli} sﬁfferiﬁg inﬁuriesriﬁé signed an Employea
Report of iﬁj&ff (attaéhed'fd'Graanbiﬁtﬁvéff.; Ex. 7) which
stated: “Shovéiingidebxis; Tripped on H.beamflanga/vert saction
backwards feil/sat‘on H beam flange/vert seétion" (Ingenito EBT,
attached to Gféanblatt.nff;, Ex. 4, p. 68). His Workers'
Compensation €2 injury_raport’stated “Tripped on flange of
perimeter I—Beam/walg" (1d.) .! Both;repdrts (the Reports) were
filled out and sigﬁéd by‘MiChael Voudouris (V;udouris), a safety

supervisor'subcontfdctor‘hiréd by Schiavone'(Voudouris Affidavit,

attached to Greenblatt Aff., Ex. 6).

'a flanéa is the horizontal portion of an I-Beam, or the

vartical portion of an H-Beam. An H-Beam is an I-Beam turned

sideways.

A wale, or waler, is a component of the bracing structure
placed around the perimetar of an excavation site. It is made of
I-Beams laid on their sides. It is used to hold up the site’'s

walls until the structure is complete and the ground is back-
filled.




ﬁdﬁwithdtanéihg hi;.signédEmpldyeaReport, Ingenito
testified at hiBVSO—H;héaring,.and aﬁ ai&épos;tion here, that he
txippad_ové:vdebris, iﬁcluding;wood,-lumbg:vjfteel, concrete
pigées, bi%dks( ﬁotplag( and wifés.kSO—ﬁth&;;gé, attached to
Chakmakian:Affi, Exf A;:p. 16;.Iﬁgenitoiéaﬁbsi£ion, attached to
Cl{xakmakian;}\f:ff, Ex. B, p. 69) .f RS

Dafendants méve for summary judgment'dismissing the

complaint. . fhéy ‘ifstfargue thét the City and the DOT are not
the owners of. the propbrty; rathe¥ the Transit Authority is. In
support, they réfar to the deposition tegﬁimony of Frank Hrubes,‘
DOT* s diradtpr of cons£¥ucti$n (Gréenblaﬁfihff., Ex. 5).

Hrubes stated that tﬁé;South fé:ry pfoject was a
Transit Authérityjproject, an&‘to_his knoﬁiédgé, the City and DOT
did not own tha'propgrty.ana had;not iéasad it to the Transit
Authority. Deféndants'argue that this is érbof that the
Deféndants are no£ the owners of the property, did not contract
fér'the work, and.cannot“be liable under tﬁe-Labor Law (see,
Mbrton v. State:of New York, 15 NY3d 50, 56 [2010] [there must be
some nexus between tha dwnaﬁland‘tﬁé‘workér,'such as a lease
agreement or other property agraemént]).

Howévér; the Defepdqnté do not submit any actugl proof
of ownership (leasa, deed, éonstruction contract). That Hrubas,

the construction manager, was unaware of who owned the property,

or the existence of a leasa, is insufficient to conclusively
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establish:a_lack @f,ngxué. Accordfngyy,‘lack of ownership is not

established.

Ag‘éectioﬁ 240(ii Lia5ilitv

Labor Law § 240(1) is known asg the scaffold law. It
protects agalnsﬁ hazards “related fo the effééts of gravity whare
protectlva.devicas are call;d fér alther becausa of a differenca
betwaen the alevatiq#leveiof the‘reéuired Qork and a lower
lavel or a‘differancg‘betWeen the elevation leval whare the
worker is positioned #nd'the higher level of the materials or
load baing hoistéd or securad” (Rocovich v. Consolidated Edison
Co., 78 NY2d 509, 514 [1991]) .

:Iﬁ a féotn&ta, the befenaﬁnts aréua that there is no
;videhce ﬁhat:this accident involved an eléfaéion differential or
a falling!objécﬁ; iha Re?égtg Katgachadtto'Gréanblatt Aff., Ex.
7) explicitlyfnoté a “fall tolsame level.” Ingenito does not
oppose dismissal of this élaim,‘and;it is dismissed.

B. Section 241 (6) Liability

Labor Law Section 241(6) provides, as relaevant:
“All arﬁas 'in which construction, wexcavation or
demolition work is being performed shall be so
constructed, shored, aquipped, guarded, arranged,
operated and conducted as to provide reasonable and
adequate protadtion and dafety to persons amployed
therein or: lawfully frpquanting such places.”
It places a nondelegable duty upon owners and contractors to
comply with the specific safety rules set forth in the Industrial
Code (Ross v. Curtis-Palmer Hydro-Elec. Co., 81 NY2d 494, 501-502

4
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[1993]) .
In order“ﬁp support a cause of acticon under this

saction, a plaintiff'must dcmoﬁsﬁrgte that his or her injurias

'
Coat

wara proximateiy'capsed by a #io;ation of an Industrial Code

b

provision thathatégfortH a concrate staﬁdaidvof conduct (Id., at

. K v

502).3 In seeklng t¢ establlsh his clalm Ingéqi#évrelies upon 12
NYCRR 23-1. 7(e)(2), whlch‘sets forth such a standard.?
Section 23-1.7 is entitled “protection from general
hazards.” SubSection (a¢) states, as relevant:
() Trlpplng and other hazards
* Kk W
(2) Working‘araaa. The parts of floors, platforms and
similar areas where persons work or pass shall be
kept free from accumulations of dirt and debris and
frqm scattered toola and materials and from sharp

prOJectlons insofar as may be consistent with the
work balng performed.

Dafgndants argue ?ﬂat‘thié Qacfion‘does not apply where
a worker trigg over-somethiﬁg integral to his work (see,
O’Sullivan V;vIDI_Construction Co., Inc., 7 NY3d B80S
[2006] [section 23-1.7(e) did not apply to worker who tripped over
electrical conduit he was installing]). They claim that
Ingenito’s'jqb;‘specifically, was to clean up debris on the wale,
and that the‘ﬁale'itself, ana‘any'debris on it, were integral

parts of his work. 'In support, they cite to Cabrera v. Sea Cliff

* In his complaint and bill of particulars, Ingenito lists
several other industrial code sections. The only one he
discussas in oppos;tlon to the motlon is 23-1.7(e). All othears
are deemed abandoned.




1

Water Co., é ADdejiS‘(l“ Dep£;, 2604),whiéh.h§ld “[w]herea
plaintiff wasfiﬁ:thév&ery'process Sf sweeping up the dust he and
his‘feiloijorﬁq;s'had justzcieafad; there is no basis for
imposing liabiii£y ;gainst defendanté fdrhis_slip and fall.”
Iﬁoppééitién, Ingenit§ A£tempts‘to creata a quastion
df factthapthéégié¥n§1ééig;;cééhatrfheflanga that the
Reports sayhetfipﬁedlovér W;S paft of thejstructura of the
walae, rather than just a ra#dqm piece of I—Eeém debris
unconnected toﬂthe wale. I; support he st&tés that only I-Beams
that are filled with concrete can bé considered part of the
structure,‘&nd‘anything else is debris. He argues that Hrubes
testified thﬁt:“cer£Ain‘béams;had been made part of the structure
as they were emboadded into tﬁa struéture‘with concretea”
(Opposition ﬁamcgandum éf law, é. 7) , but cites no such
statement, nb# any other evidence to support this argument.
There is no qﬁestiéh that hE‘sliﬁpad on thé:Beam or debris in the
wale he was clarged with clganing.

C. Section 200 liability

Section 200 of the Labor Law is a codification of the
common-law duty to provide workers *ith a reasonably safe work
prlace. To be liablé under this saction, ﬁha.parties suad must
have exercised control ovar the work that brought about the
inﬁury (see, Rizzuto v; L.A. Wenger Contracting Co., Inc., 91

NY2d 343, 352 [1998]). The exercise of general supervisory
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authority is;iﬁsufficient_tp'éstablish'sﬁéb#ﬁisiqh and control
for the purpésé of‘Sactién 200_(Bucklay v Columbi& Grammar and

Preparatory, 44 AD3d 263, 272, [2007]).

'Hrﬁbas téstified that thé‘Défand&nts did not control
ﬁhé.means éf @gthods of thq’cbntractor or its employeas
(GréenblatthffJ, Fx. s;?LSBQXﬂEw$n-re§PQFBG' Ingenito argues
fhgt VoudOuris; through‘his:presence'ét the work site, gave the
befendants notiée of the haﬁards; This argument is insufficient
ﬁé raisé é'quéstion ofvfacta Voudouris was thé'safety supervisor
subcontraétor}ﬂhiréd andem%loyeéd #y Schiavone. Thare is no
evidencelthatﬁﬁhe Deféndant;iexerci;éd control ovar tha worksite
through Voudourig.

In light of tha féregoing; it ﬁereby is

ORDERED that the ﬁoﬁioh for summary Jjudgment dismissing

thea compiain£ is granted, 'and the complaint is dismissed, and the

Ciark of the Court is directed to entar jﬁdgment accordingly,

I

with costs and disbursements as taxed. _ F ' L E D
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