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The following papers Were read on the motlon by defendants to dlsmlss
‘:Notlce of Motlon/ Order to Show Cauee - Affidavrts — Exhlblts
. :-Answering Afﬂdavrts—-—Exhlbtts (Memo) “- SR e “

Reply AffldaVIts — Exh;blts (Memo)

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT HON. PAUL WOOTEwN B ;‘1 A n PART 7
‘ Juaﬂce o oo s
NATIONAL FIRENSURANCE COMPANY, - .
Plaintlff, | | INDEXNO. 100526/2010
-agalnst- | | ' MOTION SEQ.NO. 001

JAMES WRYNN, SUPERINTENDENT OF INSURANCE

OF THE STATE, oF NEW: YORK AS’

ADMINISTRATOR OF THE NEW YORK PROPERTY/
CASUAUHHNSURANCESECURHYFUNDANDAS

ANCILLARY RECEIVER OF RELIANCE INSURANGE

COMPANY and THE NEW YoRK LIQUIDATION *

BUREAU,
Defendants

| PAPERS NUMBERED

Cross-Motion: L] Yes . No BT ‘ |
BKCKGROUNbf“ o

. NEwW YORK .
Rellance Insurance Company (Rellance) was a Pennsylvanla %H@%WQWE

, that was placed in llquldatlon on October 3 2001 pursuant to an order of the Pennsylvanla
: Superlor C‘,ourt (Motlon exhlblt B) On December 14 2001 the New York State Supreme

. :Court ‘New York County, entered an order appomtlng the SUperlntendent of Ihsurance of the

State of New York (Supenntendent) as ancillary receiver of Rella‘nce,(Motqon, exhlp_lt C).
On October 21, 1999, Charles Lanza (Lanza), an employee of Westchester Waste

Services, was struck by a truck owned b‘y‘A-1 Compaction, ‘In‘c (A-1) that was being operated

by Paul G. Troy (Troy) A 1 was a sub3|d1ary of Waste Management Inc. (Waste ‘

Management) whlch was msured by Rellance On or about February 8, 2002, Lanza and h|s
wife instituted a personal |njury ‘action in the _New York State Supreme Court, Westchester !

County, against A-1 and Troy (the underlying action).
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The Reliancelpoli‘oy was a commercial auto/truckers. insurance‘lpolicy, vvithra3$‘1 mi.‘llion
comprehensive single limit of coverage and a $5 000.00 deduotlble (Motnbn exhlblt A).
Transcontlnental Insurance Company (Transoontlnental) rnsured Wasta Management and |ts
subsidiaries with a commercial Iiability excess insurance policy, effective November 1, 1998 to
January 1, 2000 with limits of $25 million each accident and in the aggregate (idl.). Plaintiff is

the successor-in-interest to Transoontlnental

The New York Property/Casualty Insurance Securlty Fund (P/C Fund) p‘rovided a

-defense to A-1'and Troy in conneotlon with the underlylng matter, whlch eventually, went to

trial on the issue of liability. The Jury in the underlylng aotlon found A—tand Troy 100% Ilable

“for Lanza's injuries. At the damage portlon'of‘the”tri'ajffth'e"jury awarded Lanza $2.l5 million (id’).

The underlymg action was appealed and the partles agreed to settle the matter for

. j‘ $1 842 ,000. OO of which the P/C Fumd agreed tO pay $995 OlDO OO (%1 lTlI”lOI"l less the $5 000 00'

'deductlble) upon aIIoWance by the anC|IIary recelvershlp court and plalntlff agreed to pay

$842 000 00 (Motlon exhlblt D).

On February 23, 2010 plalntlff served a summons and verlfled complalnt on the NYLB

o f

e ——

1The P/C Fund is.a statutory fund creatEd uhder New York lnsuranoe Law (lns Lavv) Artlcle 76
(Artlole 78) t6 protect insureds and'injured third: partles who are’ detrlmentally affected as. thé result'of the
insolvency of insurance companies; licensed to:dé Business in New York (see Ins. Law § 7603[a] [1];
Matter of Ro!ance Ins. Co., 35 AD3d 191 [1st Dept 2006]). The New, ‘York State Commlssmner of
Taxation and-Finance (Commlssloner) is the ‘tustedian of the P/C’ Fund (see Ins LaW§ 7607 [a]: A/I/ance
of Am. Insurers v Chu, 77 NY2d 573 [1991]).

Under Ins. Law § 7603 (a)(1), the P/C Fund may be used only for the payment of ‘allowed claims
remaining unpald in whole or.in part by reason of the inability due to insolvency of an authorized insyrer
to meet its ingurance obligations under policies.” In order to be entitled to receive payment from the P/C
Fund, a olalmant must meet the requirements set forth in ‘Article 76 (see Matter of Reliarice: Ins. Co., 35,
AD3d 191 [1st Dept 2006] 3 the claimant must be insured with an authorized insurer that cannot be pa|d
because the insurer is msolvent (2) the claim arises out of a policy recognized under Ins. Law§ 7603 ( )
(1):-and:(3) the claimant resides or the risk is located in- New York.

. Pursuant to Ins. Law, once a olalm is' submitted, it is reviewed and handled by New York . ‘
Liquidation Bureau (NYLB), which performs claims handlmg on behalf of the P/C Fund: admlnlstrator If

" NYLB determines that the:claim is eligible for payment from the P/C Fund, NYLB submits the claim to -
- court for allowance within the receivership proceedings of the insolvent insurance company. If the claim ig

allowed by the court, NYLB is required to submit a request for payment to the Commlssloner who
authonzes dlsbursement from the P/C Fund (Ins. Law & 7608 [a]) l :
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; Supermtendent or NYLB

and on July 12, 2010, the'COmpIaint was amended to include the other‘defendants‘(Motion

exhibits E and A) The amended complalnt asserts: only one cause of actlon for bad falth clalrn |

handling with respect to defendants failure to settle the underlylng actlon Defandants now

move, pursuant to CPLR 3211 (a)( ) and (7) to dlSFT'IISS plaintiff's amended complaint.

It is defendants’ posutron that they are |mmune from suit, pursuant to the doctrlne of
soverelgn immunity, because they are, or represent a State agency Defendants assert that, if
plaintiff wishes to pursue P/C Funds it must elther commence a proceedlng pursuant to CPLR
Article 78, seek rellef in the C0urt of Clalms or submrt a clarm in the Relrance ancﬂlary
receivership proceedmg pursuant to Artloles 74 and 76. It is noted that plalntlff has not
submltted a claim pursuant to Artlcle 76- As an alternatlve argument - defendants assert that‘ 'V
there is no cause of actlon under New York Iaw for bad falth” lawswts asserted agamst the :

| Defendants also cIa|m that,rpursuant to the ant:lllary recelvershup order plalntlffs actlon ‘

s’ enjomed The ancﬂlary recelvershlp order states inr pertlhent part that all persons who have

clalms agalnst Rellance

“are hereby enjoined- and restrained from brmglng
or further prosecutlng any action at Iayv, suit'in |
equity, special of other- proceedmg againist the' sard
company:or estate, the Superintendent and his,
sucoessors in office, as'Ancillary, Recelvet! thareof ‘
- of the'Néw York State Insurance bepartment~L|qU|dat|on ‘
- Bureau with respect to olalms ‘against [Rehance] or
from making or executing any.levy upon the property
or estate of said company; or the. Superintendent as
Ancillary Recelver. or the New York State lnsurance
Department—»quuldatlon Bureau or from in any way
|nterfer|ng with the Su;qemntendent or-his SUCCESSors
" in office, in-his-or their poSseSsmn control or
management of the propérty of said company, or in the
. discharge of his or thelr duties as Ancillary =
- Receiver thereof orin the liquidation of the.
business of said company (Motron exhibit C)."

In opposition to the instant motion, plaintiff maintains that, despite several offers to settle
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'rdlstrngurshes the role of admrnlstrator from recelver |n the formerfunotlon ‘t

processes no Clarms for Relrance

the underlying action within the limits of the policy (Opp., exhibits E, H, I, L, N, ‘o- P,QT, fU)

defendants refused to settle the matter thereby engendenng Ilablllty on the part of plarntlff

The court notes that the various exh|b|ts provrded by plaintiff |nd|oate that Lanza: was |nlt|aIIy

~ willing to settle the case for $875,000.00, but that NYLB was offerrng between $100,000.00 and

$175,000. OO and that it never wavered from those amounts.
Furthermore, plalntlff contends that actmg in the role of Ilquldator defendants are’
acting in a.private capacrty in the role of the msolvent insurer and hence, are amenable to surt
In addltlon plalntlff points out that defendants have farled to prowde a srngle New York Jud|c1al

authonty that prohibits “bad faith” clalms from belng asserted as agalnst the hamed defendants

In reply, defendants argue that the cornplalnt always refers to the Supenntendent ln hlS

‘ ‘capaclty as admmlstrator of the P/C Fund not as the anclllary recerver al’ld the Iaw

fe ‘Sudenntendeht

l '
ll ' l‘ll

| is prowdmg a publlc function and is |mmune from‘sult Moreover defendants argue that the
“lSuperlntendent is not the recelver because Rellanc:e is. not a New York domestld mdurer, _and ‘
‘ that the Pennsylvanra court appornted the Pennsylvama Comm|s3|Oner of Insurance as r
| _lReIrance s Ilqwdator Defendants aver that the Supenntendent s, sole functlon ls to. admmlster

‘ olalms for Rehance under the P/C Fund and that the Superlntendent holds no assets and

Defendants assert that the complalnt alleges a m|shandl|ng of the underlylng actlon

Wthh was handled by the Admlnlstrator whereas the Supenntendent as anC|IIary

admlnlstrator does not handle or settle claims; and-is only responsible for submlttrng clalms to

NYLB is, in fact maklng settlement offers as noted above. However defendants say that

~aven if they did play a role in the settlement negot|at|ons in the underlying. actlon, plalnt|ff is st|ll

page4of . e e D i e

‘ court for allowance The Court notes that in'some of. the submlsslons provrddd by plamtlff the . o

| enjomed from pursurng this matter, based on the court injunctive restralnts prevrously |mposed o
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: ‘:accept as true the facts alleged lh the cdmplaunt and any submlssuone in opposltlon to the

o tdlsmlssal motlon (511 W 232nd Owners Corp v Jenn/fer Realty Co., 98 NY2d 144 1511a

[3_- $okoloﬁ v Harnrhan Estates Dev Cerp 96 NY2d at 414)

and noted above. ]‘ B | | B I ]f‘;‘;j . R

Defendants aleo argue that pubhc pollcy dlefavere permlttmg the F’/C Eund to be Suedf o j“‘j‘:

for bad faith, because it is mtended to make payments only for the I|m|ted crrcumstances
appearing in Article 76, | | | o
MOTION TO DISMISS STANDARD
CPLR 321‘t ( ) Motlon to dnsmlss ¢ause of actloh ) etates that

- “[a] party may m0ve for Judgment drsmlesmg ohe or more cauees of
action asserted ‘agalnst hlm oh the groUnd thet ‘

(2) the oourt has rtotjurlsdrctlon of the subject rhatter :
of the cause of actlon or ‘ T r
o *

(7) the pleadlng falls to state a oause of actlon, L -

- When deterrrtlnlhg a CF’LR 321 1(a) motldn "we hberally conetrue the con‘tplamt and e v

t

“;52

‘_" ‘ [2002] see Leon v Martmez 84 NY2d 83, 87 [1994] Sokoloff % Harr/mar’) Estatés Dev COrp
96 NY2d 409 [2001]- W/eder v Ska/a 80 NY2d 628‘[1992] ' “We also accofd plamtlffs the : i

~ benefit of every posslblé faverabler mference (541 W 232nd Owners, Cerp 98 NYZdtat 152

) “t;;)1 motlon to dlsmISS for fallure to state a cause of’ actron ther o

Upoh a CPLR 32 1

“‘questlon for us is whether the reqwslte allegatlons of any valld cause of act|on cognlzable by

the state courts can: be falrly gathered from all the averments" (Foley v DAgost/rzo 21 AD2d

60, 65 [15t Dept1964] quotlng Condon vAssocrated Hosp. Serv., 287 NY 411 414 [1942]

order to defeat a pre answer motlon to dlsm|ss pureuant to CPLR 3211, the oppoelng party ‘
o need only aseert facte ef an evldentlary nature WhICh fit wuthln any cognlzable Iegal theory (see

K _HBonn/e & Oo Fash/ons /nc V. Bankers Trust Co., 262 AD2d 188 [1st Dept 1999] )
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‘conservmg the assets of |nsolvent

DISCUSSION

In sum and substance, defendants argue three theones |n support of thelr motron to ‘

. dismiss; (1) they are immune from sult as a state agenc\y, (2) New York law: does not prowde

for a "bad faith” cause of action agalnst them ‘and (3) the suit is prohibited by the injuhction
placed on claims asserted against Rellanoe The Court finds all of these arguments

unpersuasrve and therefore de‘fendants motlon to dlsmlss |s denled

It has Iong been held that the Supermtendent of Insurance serves in two dlstlnct

| capacities; one, as supervrsor and tegulator of New York's msurance |ndustry ahd two as a

court-appointed receiver on behalf of dlstressed msurers (see Matter of Dmallo v D/Napo//

NY3d 94 97 [2007]) When actlng as a court-appolnted reoelver, as rn the mstant matter the

Supenntendent is serving.a pnvate furtctloh ahd |s oharged W|th rehabllttatlng Iqu|dat|ng and

e compames (/d) Further as I|qu1dator and
recelver the Supenntendent rs;,‘ .es“po : srble for deallng W|th the msolvent msutéfs assets in hls

owh or the. msurers name and stands |n the shoes ofthe msurer (see lns Law § 7405 Matter

of M/d/and Ins. Co., 79 NY2d 253 [1992]) As Rellance ) anculary recerver the Superlntendent

roooupres a Iegal personallty separate and drstunot from his role as publ;c regulator and may.be

sued for his own negllgence |n the handllng bf an msolvent estate (see genera//y Matter of Ideal

,Mut Ins. Co 140 AD2d 62 [1st Dept 1988] [negllgence claim: was denled beoause lt was

. asSerted against Supenntendent for hls a¢t|ons in his regulatory role before he was appomted

receiver]).

ln the case at bar the‘ bause“of a'ction asserted against defendants allege‘s ma‘lfeasance
in. therr prrvate non- publro role Under these mrcumstanoes defendants may not assert a |
defense of soverelgn |mrnun|ty whlch is reserved for publlc functlons '

Further, the fact that the complalnt refers to the Superlntendent as. the admlnrstrator of

the P/C F-‘und, his title, does ‘not override the factual assertions, which aIl concern his funct‘loh

~ Page6of 8




 as receiver and liquidator of Reliance. The Court is not swayed by this argunJent of form over

‘ substance

purposes.

2 “:"hellance Hence the restnctwn on sults r

o ;present action.

' better posmon that the |nsurer‘wou|d be (see Matter of Midland Iris. Co., 79 NY2d at 265)

Last|y, the Court does not agree W|th the defendants argument that the Superlntendent
is not the receiver because Reliance was a Pennsylvanla -based insurer and a recelver was ‘
appointed by the Pennsylvania court, The Superlntendent was appomted Rellance s anCIIIary

receiver to deal with New York assets and Clalms and henoe is the recelver for aII New York

Defendants’ second theory, that fof pre¢IUSion of this‘suit based on the injunCtive

Ianguage quoted above in the order lssued when the 8upenntendent was appomted anCIIIary

' receiver, is a mnsreadlng ofthe order ThG order Q”'Y emo'”s clalms agalnst Rellance thls Swt

‘ _‘.‘Jﬁ A.claim agalnst defendants for thelr own n‘talféasanoe not an lnSUrance clatm agamst‘ E

FB‘VIOUE«M:ITT “posed by the court does not bar the S

b

Flnally defendahts have presented ne New YOrkjudlmaI authonty to support then‘

contention that a clalm for bad falth’ against the Supenntendent does not eX|st in thls state

| ‘and consequently, they heve fe«led to mee ‘the|r burden W|th respeot to th|s argument

A oause of aotpon for bad falth |n falllng to Settle clalms IS permltted to be asserted

| ‘agalnst lnSUF&‘FS WhO accept the Obllgatlon to defend an eotlon asserted as agelnst thelr S

insureds (see Pav/e v Stete Farm Mutue/ Automob//e /nsurance COmpany 82 NY2d 445 [1993]

Federal Ins. Ca. v North _Am, Specl_alty Ins. Co., 83 AD3d 401 [1st Dept 2011]). As noted
abOve in his position‘a‘s ancillary reoeiver the Superintendent is standing in the sho‘es of the

|nsurer (see Matter Of (dea/ Mutuel /nsurance Compeny 140 AD2d 62, supra) and is |n no

‘Therefore if a cause of actlon may be malntalned egamst an msurer for falllng to settle a clalm

in good faith, that cause of aCtlon-m‘ay be asserted a‘s agalnst the receiver who is sta‘ndlng‘ in.
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the shoes of the msurer

Furthermore, defendants argument that rt is only authorlzed to present clalms to the

court for approval is a mlscharacterlzatlon of their functlon The Superlntendent the F’/C Fund
and NYLB are charged with revrewrng-olalme to determine their Iegltlmaoy, and then to present
them to the court (Watter of Midlaid ins. Co., 16 NY3d 536 [201 1]) As part of this ebngation.
receivers may attempt to. settle clalrna SO as to mlnrmlze the redubtlon of the rneurer s assets .
before submitting the clalms to the court for approval Court approval |e needed onIy for ‘
payment of claims that fall wrthln the purwew otthe msurance Iaw defendants have never |

~ alleged that Lanza’s claim was not a Iegrtlrnate claim. ln addltlon the faCt that defendants

engaged in settlement negotlatrons in the mstant rnatter underscoree thelr functlon as ‘ “

I ‘Rellance 8 ancﬂlary receiver, However whether or not defendants‘a(:tted m gdod falth in:

a‘bt Whlch cannot be resolVed |n a motrdn to irjf ‘rt

3:“3“rerS|ng to settle the olalm remalne ra qdestloh‘
| ‘J‘_t:‘;‘dlsmlss | ‘ “ e
'CbNéLU;S':Q.N' .

Based on the foregolng |t is hereby |

rORDERED that defendants motlbn to dlsmlss the complalnt is. denled and itis further

ORDERED that defendahts are dlrected ;tc,‘)‘]‘s rve: ‘n‘ anewer to the complalnt WIthln 20 | j _

| days after service of a copy Qf thrs order with notlce of ent‘ y 'an‘d it is further IRRER

Thls constltutes the Degision: and Ord 51 the Co rt

Ilm.mjﬂﬂuﬁ;!a;'

PAUL wo TEN J. s C
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