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SUPREMLE COURT OF THIT STATE OF NFW YORK
COUNTY OF NEW YORK: Part 32

____________________________________________________________________________ X
JOHN TANDRUM BRYANT and PATRICTA
BATMAN.
Plaintiffs, [ndex No. 1TT6:150/08
agamst- DECISION/ORDIR
CHRISTOPHER TTYLANDOINC. and CHRISTOPIER
FIYT.ANID,
Delendants.
_______________________ PR —— ___________________h_.--,-v———————_______________X

HHON. CYNTIHIA S, KERN, JL.5.C.

Recitation, as required by CPLR 2219¢a). ol the papers considered in the review of this motion

[or: o o
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Notice ol Motion and Allidavits Annexed. 1
Notice of Cross Motion and Answering Allidavits...
Allirmations in Opposition to the Cross-Motion..............
RepIying ATTTAavVITS. oo 2
LTS e 3 v
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Delendants” motion [or an order pursuant to CPLR §§5025(b) and (¢) granting them feave
1o amend their sceond amended verified answer to include a counterclaim for quantum merui
and for an order pursuant to CPLR §§5001(h) and (¢) setting October 29, 2008 as the date by
which interest should be computed for entry of judgment is denied tn part and granted in part for
the reasons set forth below.

The relevant Facts are as follows. PlaintifT commenced the mstant action sounding in
breach of contract to recover damages stemming from delendants” work on certain drapery in

plaintilTs™ apartment. The scope of said work was outlined ma contract signed by both plamuills




and defendants. In thetr answer. defundants brought a counterclaim against plainulls for breach
ol contract attempting (o recover the contract price. Delendants, however, did not bring a
counterelaim (or quantum meruit. A jury trial of this action began belore this court on May 24,

2011 and the jury rendered 1ts verdict on June 3. 2011 in favor of defendants. Specilically, the

jury awarded to defendants $100.479.10 under that portion ol the verdict sheet that required the

jurors to "] s|tate the amount of damages delendants incurred as a result ol plainufls™ repudiation

of the contract.™

It is well-settled that pursuant to CPLR 3025(h). ~|m]otions for leave to amend pleadings
should be freely granted, absent prejudice or surprise resulting therelrom, unless the proposed
amendment is palpably insulficient or patently devoid of merit. On a motion lor lecave o amend.
plaintifTneed not establish the merit of its proposced new allegations, but simply show that the
profiered amendment 1s not palpably insufficient or devord of merit.™ MBLA Iy, Corp. v
Greystone & Coo Ine., 74 A 1D.3d 499, 499-500 (17 Dept 2010) (internal ¢itations omitted).
Although CPLR 3025 permits the court, cither “during or alter trial,” to amend pleadings to
conform to the evidence adduced at tmal, it will not be permitted if undue prejudice results or il
the evidence was not adduced at trial m the fiest place. See Rothstein v, City of New York, 104
AD.2d 533 (2d Dept 1993).

In the instant case, defendants” motion [or Teave Lo amend their sceond verilied mended
answer, post-verdiet, (0 add a counterclaim {or quantum meruit is dented as the proposed
amendment is a surprise that would prejudice plamtifls and s devoid of merit. The requested
amendment is a surprise as defendants presented no evidence at trial that they expeceted to reecive
anything beyond the contract balance. While defendants point to e-mails and trial testimony that

perhaps support an assertion that delendants did more work than they expected to under the
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contract, there 15 a big dilTerence between doing more work than expected under the contract and
expecting payment for that additional work under a claim for quantum meruit. Furtherore,
neither party’s attorney mentioned o quantum merwt ¢laim m their closing arguments at trial. the
court gave no jury mstructions regarding a clam for quantum meruit and the verdiet sheet made
no mention of such a claim. 1 was only alter the jury awarded damages for “additional work™
that defendants rnsed the issue ol asserting a counterclaim (or quantum meruit. The surprise ol
this new celaim is prejudicial to plaintilTs in that they have not made an efTort (o obtam discovery
reparding the elements of a quantum merutt clann and were not able to offer testumony. other
cvidence, arguments or cross-examination at the trial regarding such claim.

Additionally, defendants™ claim for quantum meruit 1s devoid of merit. The ¢lements ol a
claim [or quantum meruit are: (1) the perlormance of services in good faith; (2) the acceptance ol
services by the person to whom they are rendered; (3) an expectation of compensation; and (4)
the reasonable value ol the services. Sce Georgia Malone & Co., Ine. v Rieder, 86 A1).3d 406
("' Dept 2011). Additionally, defendants must show that there is no contract that governs the
subject matter of the services that form the basis (or the quantim meruit elaim. See Baumberoer
Cupital v. Canaan Partners, 235 A1).2d 216 (17 Dept 1997) (holding that plamtiff is precluded
[rom sceking damages under the quasicontractual theory of quantum meruit given the existence
ol"a contract governing the relationship between the parties.) In the instant case, defendants’
claim of quantum merurt has no basis as they cannot make out the elements of such a claim.
IFirst, there is no evidence that defendants had an expectation of compensation for their additional
work. While there exists evidence they completed additional work. detfendants have not shown
that they expected additional payment above and beyond the contract price. Scecond, there is no

cvidence that defendants are able to reasonably value the additional services performed. The
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Jury’s caleulation ol the amount of damages it awarded to plaintifT regarding the additional work

performed was speculative, and thus. insulficient to determine the reasonable value of the
additional work performed. Further, the desien work that is the basis of defendants” quantum
merult claim is within the subject matter of the existing contract between the parties. and is thus
governed by that contract. Sce Baumberger Capital, 235 A1.2d 216.

Fially, that part of defendants™ motion secking an order pursuant to CPLR §§3001(h)

and (c¢) setting October 29, 2008 as the date by which interest should be computed lor entry of

Judgment is granted. Pre-verdict interest acerues [rom the later of “the carliest ascertainable date

the cause of action existed™ and “the date [the damages were] incurred.”™ CPLR §5001(b).
October 29,2008 is the date from which interest should be computed for entry of judgment
because that is the carhiest ascertainable date the cause of action existed and it is also the date
defendants damages were incurred due to plaintiffs® repudiation. As demonstrated by the jury’s
verdiet. plamtifls wrongfully repudiated the contract when they forwarded an e-mail 1o
defendants on October 29, 2008, cancelling the contract. Thus, pre-judgment interest on the
breach of contruct ¢laim must be computed from Oclober 29, 2008,

Accordingly, that part of delendants” motion lor an order pursuant to CPLR §§3025(h)
and (¢) granting them leave to amend their sccond amended verified answer o include a
counterclaim for quantum meruit is denied and that part of defendants” motion for an erder
pursuant to CPLR §§5001(b) and (¢) setting October 29, 2008 as the date by which interest
should be computed for entry of judgment is granted. This constitutes the decision and order of

the Court, “N =1 \.
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