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PEDRO BENITEZ, AUG 12 201

Plaintiffs, INLEVY YORK

| COUNTY CLERK'S OFFICE
- against - Index No. 113675/2010

NEIGHBORHOOD WEST 126™ STREET LLC,

Defendants.

-- X

EMILY JANE GOODMAN, J.S.C:

Defendant moves to dismiss Plaintif{’s cause of action for malicious prosecution and for legal
fees, bascd on failure to state a claim because Delendant did not commence an action or proceeding
which terminated in favor of Plaintiff. Although an administrative proceeding before DHCR was
ultimately resolved in Plaintif{l”s favor, with a finding that Plaintiff was entitled 10 a rent stabilized
lease, Defendant argucs that because the proceeding was commenced by Plaintiff, a malicious
prosecution cause of action is not stated. Moreover, although Dcfendant commenced a holdover
proceeding against Plaintiff, which was “marked off” calendar in August 2009 (which Dcfendant
characlerizes as “pending” despite its admission that there is a current and active nonpayment
proceeding), Defendant argues that it could not have acted with malice or lack of probable causc by
commencing the holdover proceeding, because it was supported by DITCR’s determination, initially
in Defendant’s favor,

Defendant also moves to dismiss the cause of action for punitive damages becausc it is not
a separate claim, is merely an element of damages, and is, in any event, unsupported by the facts.
Defendant further states that it should be entitled to an inquest on damages on its counterclaims
because Plaintiff did not serve a reply to the counterclaims, as required under CPLR 3011.

Plaintiff cross moves for an cxtension of time to reply to the counterclaims under CPLR 2004
and CPLR 3012(d), and explains that the reply was not previously filed because scttlement
negotiations were pending. Plaintiff notes that there is a strong prefcrence for decisions on the
merits and cites a lack of prejudice. Plaintifl also explains that the malicious prosecution cause of

action states a claim based on the holdover proceeding, which was commenced by Defendant with
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malice because Defendant had no evidence to indicate that Plainti(l did not reside in the apartment
with his brother, nor evidence o indicate that the brothers were unrclated. Plaintiff further maintains
that the only reason why the holdover was marked off calendar in August 2009 and was never
restored, was because of 9/7/10 DICR decision, favorable to Plaintift.
Discussion

On a motion to dismiss pursuant to CPLR 3211 (a) (7), the court must “accept the facts as
alleged in the complaint as true, accord plaintiffs the benefit of every possible favorable infercnce,
and detcrmine only whether the facts as alleged (it within any cognizable legal thcory” (Leon v
Martinez, 84 NY2d 83, 87-88 [1994]). Ifowever, “bare legal conclusions, as well as factual claims
either inherently incredible or flatly contradicted by documentary evidence, are not presumed to be
true and accorded cvery favorable inference” (M & B.Joint Venture, Inc. v Laurus Master Fund, Ltd.,
49 AD3d 258, 260 [1st Dept 2008], affd as mod 12 NY3d 798 [2009] [internal quotation marks and
citation omitted]). Where extrinsic evidence is submitted in connection with the motion, the
appropriate standard of review “is whether the proponent of the pleading has a cause of action, not
whether he has stated one” (//GG Capital LLC v Archipelago, L.L.C., 36 AD3d 401, 402 [1st Dept
2007] [internal quotation marks and citation omitted]). Dismissal of a complaint pursuant to CPLLR
3211 (a) (1) is proper where the documentary evidence “conclusively establishes a defense to the
asserted claims as a matter of [aw” (Leon, 84 NY2d at 88).

A claim for malicious prosccution accrues when the underlying action which is the basis for
the claim 1s terminated in the plainti(f’s favor by dismissal (see e.g. Nunez v City of New York, 307
AD2d 218, 219 [1st Dept 2003]; Hessel v Goldman, Sachs & Co., 281 AD2d 247, 248 [1st Dept
2001]; Spinale v Guest, 270 AD2d 39, 40 [1st Dept 2000]). It requires that legal action be initiated
by the defendant, with malice and without probable cause to believe it can succeed, along with a
termination in plaintiff’s favor (see Purdue Frederick Co. v Steadfast Ins. Co., 40 AD3d 285 [1st

Dept 2007]).

Here, Defendant has not conclusively established its defense, as a matter of law. Defendant




has not established that the holdover procceding cannot be effectively deemed a proceeding which
terminated in Plaintiff’s favor (and Defendant has provided no cases to support ils argument),
because the procceding was never restored as it would have necessarily resulted in a finding in favor
of Plaintiff. Nor has Defendant, who has submitted no affidavits, conclusively established the lack
of malice merely becausc it commenced the holdover proceeding at a time when DHCR found,
apparently on incomplete evidence, that Plaintiff was not entitled to the protections of rent
stabilization. Plaintiff has submitted evidence indicating the questionable nature of Defendant’s
failure to provide Plaintiff with a rent stabilized lease, and whether or not Defendant had the
requisile intent cannot be ¢stablished at this juncture. Nor can it be established that legal fees or
punitive damages are not warranted as a matter of law, although Defendant is correct in maintaining
that punitive damages are not a separate cause of action.

The cross motion for Icave to serve areply is granted (even though Plaintiff’s attorney should
have sccured an extension during settlement negotiations), based on the Court’s preference for
deciding cascs on the merits. In any event, Defendant has not demonstrated a prima facie case for
a default judgment on its counterclaims and therefore, even if the Court had not granted an
extension, that aspect of the motion would have to be denied.

For the foregoing reasons, it is hereby

ORDERED that the motion is denied except to the extent that the Third Cause of Action (for
punitive damages) is dismissed as a separate claim but is not dismissed from the WHEREFORE
clausc as an element of damages; and it is {urther

ORDERED that the cross motion is granted and Plainti{f may serve a reply to Defendant’s
counterclaim within 20 days after receipt of a copy of this Decision and Order.

This Constitutes the Decision and Order of the Court.

Dated: August 9, 2011 /”\

c\LED ()
e 12 . EMILY JANE GOODMAN

K
WYORT criCE
n*i’Eo\,ER\QS OFF

cOWt




