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. SUPREME COUR’T 01:' THE STATE OF NEW YORK
BRONX COUNTY CRIMINAL DIVISION: PART T-21

~~~~~ X
- THE PEOPLE OF THE STATE OF NEW YORK :
. -  -against- et , ¢ Indictment No.2438/06
HAFIZ ZAHIRUDDIN, - ' : |
| Defendant.
. %-w;n»m».«vuﬁn;squ--— s i - i - X
: 'fJames M. Kindler, J.

~Dcféndam r‘no;res‘ pursuant to CPL § 440.20 for an Order setting asidé the sentence @pbsed-
‘:f\funder tha mstant mdwtment, which was based on h:s' adjudmanon as a second violent felony
k \;’?oﬁ‘.’ender, and resentencing him asa first violent felony offcnder, ’
‘ On Deccmbf;r 8, 2000 under Imdxctment Number 48/00 defendant pled gmlty in Supreme
© Coun, Bropx Cmmw, to Robbery in  the First Degree (Penal Law § 160.10[1]), and, on January 26,
k":2001 was %ntcnced toa determmate four year telm of i unprlsonment (Moore, J.). Dﬁfendam was
‘ ‘j nnt admsed tﬁa’c he would be subject to post-release supervision (“PRS”) at thc plea proceedmg and |

no PRS was 1mposed at the sentence.
On Aprxl 26, 20{)6 under the instant mdxctmcnt defendant pled guxity in Supremc Count,
7 anx County, to Ammpted Criminal Possessioh of a Weapon in the Thm:! Degree (Penal Law §

- 4:1 i(}l265 02{4]) a.ud on September 11, 2006, was acn(.cnwd asd second violent f‘elony offender, to

o :a dezexmmam fmxr year term of imprisonment and five years PRS

By lcttcr dated November 20, 2009, the Department of Corrccuonal Servzccs alerted the
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Court of defendant’s status as a “designated person,” pursuant to Correction Law § 601-d(1), since
: defendant received a determmate sentence under Indictment Numbcr 48/00 without an E

o , accumpanymg peno& of PRS.

OnFebruary 8, 20 1 0, ata proceeding held pursuant to Cpﬁaéiion Law §60 1~dt 1 ) before JHO

| Eileen \Koret.z the Court ‘detcrmined that defendant had not been advised of PRS and that no PRS

- had been unposed In accordance with § 601-d(1), the Pecp e state.d that if they did not notify the '
k Court “wzthm the time schedule set by thc Court,” that they were not “saekmg resentencing or further . -
= adloumment,” “[t]he Court may preSume” that the Peoplc were “consentmg toa sentence that [did] -

, notmciude a term of {PRS].”

". OnMarch 15,2010, the People informed the Court that they had no further submissions and

: JHO Koretz refer;'eaf the matter to Judge Moore and issued a Reéomendation for Determination

| “and‘ Order, whi’cr‘.h noted that the People consented to a sentence that did not include PRS and

: re:comméndcd that the ori ginéﬂg imposed seritehse; re;nain imgltered; Ina Deténni;xaﬁah and Order,

e 3u&ge Mdbre ordered that the original sentence imposed: shall be unaltered and she?ll remain thé

 sentence of the Court.

‘Now, in motion pa.pcrs. dated November 28, 2011, defendant; through counsel, moves foran -

Ordef'éeﬂingasidc the sentence pursuant to CPL § 440.20 and resentencing him as a first violent ”

| felony offend»:r, arguing that; iaursuant to gagmm, 17 N.Y.3d 297 (2011) and People v,

. f B};ﬂg{, 83 A.D.3d 470 (15t Dept. 2011), the date of resentencing in 2010 controls for putposes Qf
: determining defendant’s p;'edicate felony status and that because defendant it resentenced

- “subscquen“t to ’\his September 2006 sentence, the sentencclimpdée;:i for the 2000 conviction cannot

- constitute a predicate felony. Thus, he contends, he must be resentenced under the instant indictment

2.



as  first violent felony offender,
' In feépqnse, the Peqple ask this- Court to hold defenﬁant’é moticin in, abeya‘noe' pending-
d;:rectmn&om the appellate courts in order fo avoid future litigation should Butter be reversed, The
Peapie basethmr }equest on the ref)res'cntationﬁof a New York County Assistant District Attorney
timft thePecple’s appliaatioﬁ for leave to appéal the gm decision is pending before the Honé:mble h
‘Ihaodorc T. Jones and also because they have filed an appellant s brlcf in the case of People v.
: Eg_.____gm in'the First Departmem in whxcb they contend that &g&g: was mcorrectly decided.
Defendan:t submittcd a R&piy and onMarch 2,2012,a 1etter alemng this Coun to the recent
: dec&smn m Eggpjgy__ﬁ'zggﬂ;;g a case wzth a sxmﬁar procedural hlsmry, in whtch Supreme Court ‘

anx County (Mogulescu I., Feb. 23 2012) granted the defendant’ s motion, based on Bgﬁg;

: In a letter daxed March 8, 2012, the People mfonned the Court that they had ﬁled a notice of

"&ppeal in B_b_l_lz, noted that a court of corxcu.rrent unsdwtxon is not binding on thxs Court and
reasserted therr position that d@fendant s motion should be held in abeyance to avoid ongoing
iitigaﬁon'iii this case. |
i, : i o
InAgmg_i_Q, the Courtof Appeals dctamuincci théttﬁe defendants, who had received enhanced
'4sen't(cnces‘ bas&d on prior wnvictidnhs,‘ were not entitled to have their enhanced sentences set aéide
where :hcy rﬁc:ivéd for resentencing on their predicate crimes to correct the original sentences, which
were ermmeousty missing smtutérily mandated peribds 6yf PRS, and were ‘re,s;htcnccd to fix the
omissibn of PRS after the convictions in question. The Court é:oncluded that “[t]hé decisive feature

- of these cases [was] [] that the sentencing errors [the] defendants sought to correct by resentencing

. wereerrors in their favor: PRS was illegally omitted from their original sentences. The only practical
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. benefit defendants could possibly gain from the resentencings was to move their sentences to a later
.date, thus-eliminating their prior crimes as predicates in their later cases.” Acevedo, 17N.Y3dat

; 3.()2{111 rejecting that tactic, the Court found that, under these circumstances, “the original sentencing

date should be the one to be considered for predicate felony purposes.” Id.
In Butler, the First Dcpértxﬁcnt concluded that the Court in Acevedo "speciﬁ.céﬂy narrowed

its decision to instances in which the defendant requasted PRS resentencing asa tacticai measurc to

. 'avmd‘prcdmata status” an “nnph citly rejected the broader holdmg ofthe concurrmg opmwn which

would havc found that predicate status cannot be affected by any PRS resentencing.” ng_g 88

A.D.3d agf' 473. Thus, the court-held that, “where, in'the normal course, the. government seeks

, e | l;éséntcnging of a prior conviction and the sentence is vacated for failure té’ pronounce aterm of PRS-
- the ‘réss‘ntencing date should be cons;idered in delermining whetﬁcr the prior conviction meets the

“ seqﬁcntiality requirement of the predicate felony offender statutes.” Lc_l at473. The court wentonto .

’ p;Jtc that, under Pgnal Law §70.85, ucourt &mst impose a new‘se;nt'euce even if the District Atmmey

penséms to the reimposition of the original sentence without the addition of PRS,

This Court declines the Pecple § request to hold defmdmt § motwn in abcymce pendmg o

'pmnual future reversal of Butler. As defendant argues, thc facts of the instant case are
_ mdxsxmgmshabls from the facts of Butler. In both cases, a government agency sought resentencing
. ﬁ'om the erroneous original sentences, and the court, wn:h the District Attorneys’ consent, declined

- to resentence the defendants. The People have not offered any compelling reason to warrant this

Court’s haiding defendant’s motion in abeyance. There is no indicaticm at this time whether ‘leave

- to appeal will be granted, let alone that mg;; will be reversed. Nor is 1t clear that, if Butler is

L rtwgrsed doubfe prardy would prevent defendant from being treated as a second felony offender.
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&m ti:xe Court of Appeals exphcxtly left open the question of the effect of a resentancmg,

- un erthe cmumsianses here pmsented on a defendant’s predicate felony status, §g§ Ac&vcgg 17

mn- 2012 WL 933713,2{3123@ Y.

o \N,Y Bdai 03 (etpxmon of Lippman, 1.); §§9_ glgg '
fShp Op 021 18 (2d Dept. March 20,2012); People v. ﬁnyer, 91 A.D.3d 1183 (3d Dcpt 2012)

“ Awardmgly, the Court will pmmptly decide the mbtxon based on the First Department s

 precedent.

. ;Dcfendam’s motxon for an Order settmg aside the sentence pursuant to CPL § 440 20is

felcmy offend&r ata date o be

GRANTED ﬁaf‘endam is to be resentenced as a ﬁrst vwlent

Dawd anx, Ncw York
. “’arch“s;zm




