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o Replymg Affidavf;sn(Repiy Memo)

" SUPREME ( COURT OF THE STATE OF NEW YORK NEW YORK counw
" PRESENT: ___HON.PAUL WOOTEN _

| Justice I o PART _
.f — es» |
WARLENE SCHER, Cx, INDEX NO. . 116541[06
Piaintiff, 0 % : ,
. - \ 01, . Ud pp,,  MOTIONDATE  ____ -
-against- L ,”"G;eqq,{j’?gu;,pgk 4 /4 ; 'MQ'.UON. SEG:NO: 004,
| R Ry |
PARAMOUNT PICTURES CORP.and “OlryFlos ,
:vnAcom INC., ' B MOTION CAL. NO:
Defendants D L .
The followmg papers, numbered 1 to 4 were read on this motlon by defendants to reargue pursugnt to
' CPLR.2221,
| Noiiée?'of'Mot‘ionibrd'erto Show Cauis —, HidaViss — Badilbifs o - gem
._rAnsw;aring Affidavits — Exhibits (Memo):"_, S R : o

Cross-Motlon, O Yes @ No '\ _
' EWYOHK o .
' This is.a motion by defendants Paranount P.MQQ\J&QL%B&%QES&Pﬁnc (defenc_lfants): 3

 filed. on Noveniber 22, 2011 for an- order,. pursUént"to‘bPLR 2221 grantung ‘reargdment of‘thls

Court’s decnsmn and.order dated September 30, 201 1 and-entered on OCtober 24 201 1 (Pnor

Decnsron) and’ vacatmg plalntlff's Note of Issue and Cerht” cate of Readlness for tnal il led on’

R B e

November 1, 2011 Inits’ Pnor Decusmn. thls Court granted the. motlon by plalntltf Marlene
Scher- (plalntlff) to strike the defendants answer for det:endants fallure to comply with, dlscovery'
requests and prevuous orders of. thls 'Court and (demed ‘defendants’ cross~mot|on to oompel'
dlscovery Upon reargument defendants seek that this‘Court to reverse lts Prior Decision,
deny plaintiff's motuon;to“stnke, and g‘ren,t‘defendants- m‘otio‘_n to:compel;disoovery:.frqu‘the«
plaintiff. Defendants also seek an ordeér vacating plaintiff's Note of Issue and Cettificate jo__f
Readiness and striking th’ismafter from the tr'ialﬁcalenda_r.; Plaintiff is in opposition to -
defendants’ motion. -

In support of their motion to reargue defendants set forth mostly thei‘same arguments

offered in opposition to the plaintiff's’ motion to strike, but they submit an incomplete record of
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affi dawts as the basis: for this motron is: “troubllng a fd

allthe. pape__rs»'in'the..orioihal4ntotionv(Déféndaht’s;-aftmﬁn_étidn msypport 12 p2) Defendants ‘I

‘proffer, inter alia, that the Court n*iisapbrehended Both‘ the law 'a‘n'd'the fact’s‘ relevant'tof* theVE'ri'or ,
= Decrsron Specrfrcally, defendants maintain that the COUrt falled to consrder aff dawts ’of 7

' Paramount employees, dated Augu$t 17 and 19 2010,.in whrch they claimed that the,y rﬁade a

_search for: Val'lOUS reeords at an unspeolf‘ ed tlme

iy

ln Opposrtron plalntlff malntarns that this: Court should not grant defendahts motlon o -

reargue because the eourtvunvreaohmg its Pflof‘D"éCISIén vdrd-n‘ot ‘mls’apprehehd. or'ove*rlook: o

' 'matters of law-or fact Speorf cally, plalntjff asserts that defendants relrancepn thetWo

“baseless becausetdeposltron ~testlmony

: whrch took place subseqUent to thesubml§suon of‘the two aff daVrts clearly evrdenced ‘thaLthe a

_mformatlon Contained:i |n such affi davrts were false. Plairitiff: states that the: purpose of: the

o aff davits, whrch were: submltted after: defendants' fallure to comply with four consecdtrVeor’ers

- of thls Court dlrecting ’defendahts to: respond to outstandrng clrscovery, was. to ‘estape th'»_ .

: consequence of theirwillful and contumacious coniduct, and that'the Court, havrng been

- ‘such and “shall be. based upon matters of'fact or law allegedly overlooked or mrsapprehended

by the court'in determrmng the prior. motlon. but shall not mclude any matters of fact not offered

on the;pnor motion.” A motlon for reargument “addressed to the;;drscretlon of the court, is

designed to afford a party an opportunityt'oes‘tabli's‘ﬁf:that‘theootiﬂf‘0ver|00kjediO'r ‘

- misapprehiended the relevant facts, or misapplied any controlling principle of law” (Foley v

Roche, 68 AD2d 558, 567 [1st Déept 1979]; see CPLR 2221[d] [2]). A reargument motion is
based solely on the papers submitted in connection with the prior motion. It?is not a means by

which an unsuccessful party can obtain a second opportunity to argue one or more issues
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| defendants” \mQt!_Oﬂ :t,o_ reargue-this Court’s:Prior De.c_rs_lon-cn :P'.alntlfﬂﬁ"mOtl_Ql?fvtOi:StEKQ; -

E _ 'the xdefendants to erther provide the plaintiff wrth requested documentatlon and/or él.jbmtt a

prevrousty decrded fior. rs lt an. opportumty to: submlt hew: or additional’ facts,,_n‘. pre\aously

,‘ —submrtted as.part: of the motron (see M&Gill v Goldman. 261 Al2d 593 504 [2d iept 19‘99] 1 5 :

E. 63 St. Co. v Cook, 120 0:AD2d 442, 443 [1st Dept 1986}; Foley v:Roche, 68 AD2d ,558 567- _
568 15t Dept 1979)). - :
DISCUSSION

Upon the foregomg papers defendants-have: demonstrated, that the Gourt, m its Prior

" Decision, overlooked or misapprehended matters of fact inits determlnatlon of the plalntrff‘s "

Jprior motron to strike’ pursuant to CPLR 3126 (see. CPLR 2221[d][2]) Thus. the Courtgrants

Updn reargument; and after-a freview-of the recoid, the Gourtadheres to its ofiginal

" determination. Th'e‘:‘defenda"nts have failed to comply With:ordér's‘-*of-this ’ertdétedﬂanuarﬁ L

'16,-2009, October 1,:2009, July 18, 2010,  February 11, 2010 and Hay 12, 2011 Whlch dlrectedt_

‘satlsfactory affidavit stating that no such documentatlon exrsts Defendants twere put on; no”trce

vat a comphance conference held on July 13, 2010 that shoutd they fall to comply. the plamtlff

’_' submttted sufﬁcrent documentatron or an aff davit theh provrdes’a satrsfactopry eXp[amatron as . .
k ito the delay in prowdlng such matenals The afﬁdavlts submitted: by the defendants |n

‘opposrtnon to plamtnff’s ‘maotion whrch state that a‘'search for: requested documents Was g

conducted:are contradrcted by deposition testimony given by both afflants and taken after the
submission of the affidavits. The affidavits are accordmgly rendered false. and void; and do: not

satisfy defendants burden to provide: dlscovery Defendants’ willful failure to produce the

The Court notes that in the notice of motion the defendants do not request reargument of their cross-
motion to compel discovery from the plaintiff (Defendant's Notice of Motion §{] 1-3), but briefly refer to it in § 15 of the
supporting affirmation. However, the defendants do not meet the standard.for reargument as they have not
demonstrated that the Court overlooked or misapprehended any matters of fact or law which would have changed
the determination of defendants’ motion to compel (see CPLR 2221 [dl[2).
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