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SUPREME COURT QOF THE STATE OF NEW YORK
COUNTY OF KINGS : CIVIL TERM: PART 16

Plaintiff, Deciesion and orxder
- againet - Index No. 4054/12

S5DM ENTERPRISES INC., SALVATORE MENDOLIA
AND DOMINIC MERDOLIA,
Defendants, December 4. 2012

Defendants Salvatore and Dominic Mendolia move peeking
dismigsal from the cass on the grounds they are protected by the
corporation and che plaintiff cannct pierce the corporate veil.
Moreover, all defendants move to dismiss the actioen because the
claims have previously been litigated. The plaintiff opposea the
motiona. Papers wore publitted by both parties and argquments
beld. After reviewing che arguments of all parties, this court

now makes the following decisien.

Bagkaround

Plaintiff, Nancy Xane, osigned a rental lease for a rent

atabilized apartment located at 293 Grove Street, Apartment 3R in

Brocklyn, New York from defendant corporation SDM Enterprises to
commence July 1, 2011. Salvatore Mendnlia 1o an efficer of SDN

Enterprises and Dominic Mendolia is a managing agent for SDM
Enterprises. Dominic Mendolia si eibe on behalf of sIM
(T EW ot

Enterprises. Plaintiff claims Jt_lﬁ}: ﬂ?ﬁl"ic neglected to include
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the mandarory rent stabilized apartment bed bug digclosure form
that certifics that the ﬂpﬁrtm:nt is free from bed bugs. .
Plaintiff claims that from the time she moved into the apartment
there were bed bug and rodent infestatiome, and that those
infestationa were not abated in a timely fashicom. Plaintiff
commenced the current lawsuit on February 1, 2012 for damages ghe
claima to have incurred as a result of these infestations.
Defendants claim that plaintiff stopped paying rent as of
Hovember 2011. On or about February 22, 2012 Defendant SDM
Enterprigses commenced an acticn in Houslng Court for the unpaid
rent. & hearing was held op March 7, 2012 in Housing Courk
regarding defendants’ elaims for unpaid rent, The record reveals
that Judge Morton, the Housing Court judoe informed Mra. Fane
that the purposs of the hearing wae to determine if cthe case
would go to trial or if it could be settled. When Judge Mortom
apked Mra. Kane why ghe did not pay the rent Mra. Kane regpotded
because ahe sustalined injuries from bed buga in the apartment,
Mre. Kane alsoc stated that she had retained a lawyer for her
already commenced action in civil court for damages. On April 3,
2012 a stipulation of settlement was reached in Housing Court
which begins with the statement that "Respondent consents to the
entry of a final judgment of poseesslion only.® The parties
dizpute whether that stipulation was meant to cover exclusively

SIM BEnterprises claims for lost rent and Mre. Kane's poSecBBELion
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of the apartment, or if it alsc included Mre. Kane's claims of
damages from the infestaticns. This lawsuit and these motions
followed. First, the individual defendants argue they cannct be
aued personally since they only acred in their capacity as
corporate officers. Moreover, all defendants argue the lawsuit
st be dismigeed pince the matter has already baen litigated and
it has already been stipulated that no vioclation regarding bed

buge may be pursued,

Conclusiona of Law
Generally, courts will consider two factors in determining

if they should allow a movant to pierce a corporation’sm corporate
veil. The firat is whether the corporation is being used to
commit frawd or illegality, and second whether one individual or
individualas have complete dominion and contrel over the company
(gee, Supeill Holdipg Coxp. w. State, 33 AD2d 362, 307 Nys2d 870
[3™ Dept., 1270]). Deofendants claim that Plaintiff did not
allege or preve either of thoese factors. Plaintilff claims that
since discovery has junt begun they seck additlonal bime to
engage in f1.1_.:-t.h=r discovery and decermine then whether they could
pierce the corporate veil. Plaintiff cites to such casea as

¥helan v Port huthority of MWew York and New Jorgey., 19 AD3d 583,
797 K¥Y52d 1131 [2d Dept., 2005] for the legal prencuncement that

dismissal motions may be denied at an early stage of the case Lo
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allow the opposing party the ﬁppﬂrtunity for discovery to
gubstantiate their claima. While that is a true statement of the
law ig it ook controlling in this case. In HWhelan, (pupral the
opposing Fhr-l:],r had made probable allegacions and needed to
subatantiate them. In this cape the plaintiff has failed to
allege any reason why the corporate well ghould be plerced. Hew
York courts take piercing the corporate veil very seriocusly and
will pierce the corporate veil only when neceseary to prevent

fraud or to achieve egquity (goce, Morrie v New York State

Department of Taxation and Finance, 82 N¥2d 135, 603 NYs2d BO7
[1233]). The plaintiff peeks to plerce the corporate wveil

without even alleging anything that gives the court reason to

believe that the corporation is acting as the alter ego of one of

ite officers. Thersfore, based on the foregoing, the motion
gecking to dismias the complaink againat the two indiwvidual
defendants Salvatore and Dominic Mendolia is granted,
Concerning the remaining defendantse, the doctrine of res
judicata prevents future litigatiom between the pame parties

concerning the sams cause or causes of action (Hodeg w. RAxelrod,

70 WY2d 384, 520 K¥szd 533 [1987]). Res judicata bars matters

actually litigated as well as matters which could have been

litigated (Latham Sparrowbuph Acgogsiates w, Spaker Eptates Inc, .
153 AD2d 788, 545 WYS2d 215 [3™ Dept., 1%89]).

Pmar e
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When a releass ia mt:gunuﬂ the intent of the parties oust
be ascertained from the plain language of che agreement (gpes,
ghiklovekiy v. Kahn, 273 AD2d 371, 709 NYS2d 208 ([3d Dept.,
2000]). When a releasse appears to be limited to only particular
claime, demands or cbligations, the instrument will bs operatiwve
a8 to those matters alone (Perritono w. Town of Mamaxgneck, 126
Ad2d 623, 511 NYS52d 60 [2d Dept., 1987]). Indeed, “the meaning
and coverage of a genaral release necegsarily depends upon the
controveray being settled and upon the purpose for which the
release was given. A releagse may not he read to cover matters
which the pa;.'tqu did net intend to cover' (Gale ¥, Citicorp, 278
AD2d 197, 716 NYs2d 505 [2d Dept., 2000], see, Al@o, Meymr v.
Fanclli, 266 AD2d 361, 698 NYsS2d 311 (2d Dept., 1999), Grab v,
Jewish Rggn, for Serva, [or Aging, 254 AD2d 455, €79 NYB2d 313
[2d Dept.. 1938]).

In the cage at hand plaintiff clearly did not smean [or the
stipulation, which deals with the mnpaid reat money, to include
her damages claima concerning bed bugs. Plaintiff commenced the
current lawauit for damages before defendant started the houeing
court actlon. A8 noted, at the conference beform trial for the
Houging Court matter, Judge Morton stated she was mérely trying
to establish the iosutes, implying the partieo were not actually
litigating tJ:u= case and plaintiff specified that she wanted to
litigate her damages claims in civil court. When plaintiff
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aigned the release her helief was definitely not to include her
damages claims, thus, the release would not cover the damages
claimsg,

Additionally, the plain language of the stipulaticon saye
“Respondent consentcs to the entry of a £inal judgment of
posaesgion only”.

Accordingly, the motion of the defendant's seeking digmissal
of the lawsuii based upon res Jjudicata is denied.

fo ordered.

ENTER:

DATED: December 4, 2012 \%

Brooklyn W.Y. Hon. Leon Euchelsman
JsC
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