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SUPREME COURT - STATE OF NEW YORK
TRIAL/IAS TERM, PART 43 NASSAU COUNTY

~ PRESENT: o
- Honorable JamesP McCormack -

JOSEPH MARONE, PAUL NANTISTA, and. the NEW
YORK CIVIL LIBERTIES UNION,

" . IndexNo. 003630-2012

Motion Seq. No.: 001 & 002
Motion Submitted: 6/29/12

‘fNASSAU COUNTY and EDWARD P. MANGANO in his
ofﬁclal capacity as Nassau County Executive * """

' Respondent(s)
" Fora Judgment Pursuant to Article 78 of the Cl\)xl'Pfactlce
_Law and Rules,
X
The followmg papers read on this mot1on

Notice of Motion/Supporting Exhibits.........ccccooviiiiciiienn . X
Affirmation in Opposition............c.cceeun..e. bt X
Reply AffIrmation..........ccccovvueiiirenieiieieesreee et X

‘ .‘ -Motion (seqg. no. 1) by the attomeys for the petitioners for an’order pursuant to
CPLR Artlcle 78 and Artlcle XX § 2004 of the Nassau County Charter directing the

; respondent to appoint members to the Nassau County Correct10na1 Center Board of

Visito;s is adjourned sua sponte to September 19, 2012.

Motion (seq. no. 2) by the attorneys for the respondent for an order pursuant to

CPLR 3024(b) striking as scandalous and prejudicial matter unnecessarily inserted in the
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i . March 21 2012 is denied.

Verified Petition dated March 21, 2012 and exhibits to the Veriﬁed Petition dated March

: -21 2012 and various paragraphs from the afﬁrmatlon of Samantha Frederlckson dated

ThlS actlon involves the Nassau County Correctlonal Center (“NCCC”) located in

o East Meadow New York Pursuant to Art1cle XX of the Nassau County Charter NCCC

of approx1mately 1,900 inmates, and is currently housmg approx1mate1y 1,500 inmates,

including pretr1a1 detamees and convicted crlmmals servmg sentences of up to one year.

NCCC also houses federal prlsoners as well as mmates who are alternately housed from

.New York C1ty and Suffolk County Petltloners Ji oseph Marone and Paul Nantista are

rrrrrr

involved in advocacy for inmates who complain about jail conditions.

In”this Article_} 78 \Vproeeeding, petitioners seek,van order of mandamus pursuant to
CPLR 7‘8‘03.(1) to compel County Executive Mangano to ‘appoint seven members to a
Board of Visitors pursuant to Nassau County Charter' § 2004 Nassau County Charter §

2004 (“Charter 3§ 2004" or “§ 2004") was enacted August 28 1990 Section 2004

~ provides that the County Executwe shall appoint seven Nassau County residents as a

County Legislature. Charter § 2004(F) grants the Board the powers and duties; inter alia,
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to investigate inmates’ written complaints and grievances, to advise the Sheriff in

developing programs for improving NCCC services and duties with respect to inmate

c'a_re, treatment, safety, rehabilitation, recreation, training and education,_and to report and

make recommendations to the Sheriff as necessary to fulfill the Board’s powers and

R duties. Section 2004 states that:

Nassau County Correctional Center Board of Visitors; membership;

~ appointment, compensation and expenses; power and duties.

~ a. There shall be within the Division of Corrections a Nassau County
‘Correctional Center Board of Visitors. It shall consist of seven

- members, including a chairperson, each of whom shall be appointed
by the County Executive subject to confirmation by the County

- Legislature. As far as may be practicable, the members shall possess a
working knowledge of the correctional system. -

b. All members of the Board shall be Nassau County residents.

c. All members of the Board shall be voting members.

d. The term of office of each member shall be three years,
except that members first appointed shall be appointed as follows:

four for a term of one year, two for a term of two years, and one for a

term of three years. Upon expiration of the term of office of any
member, his successor shall be appointed for a term
of three years. Any appointed member of the Board may be removed
by the County Executive for cause after an opportunity to be heard in
his defense. Any member chosen to fill a vacancy created other than
by expiration of term shall be appointed for the unexpired term of the
member whom he is to succeed.
Vacancies caused by the expiration of term or otherw1se shall be filled
in the same manner as original appointments. |

e. Members shall serve without compensation. The Board of

"~ Supervisors may appropriate sufficient sums to meet the expenses

actually and necessarily incurred by members of the Board i in the
performance of their duties hereunder.

f. The Board and each member thereof shall have the following
powers and duties:

1. To investigate, review or take such other actions as shall be

" deemed necessary or proper with respect to inmate complaints or
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grievances regarding the correctional center as shall be called to their
attention in writing. : ~

2. To have access to the correctional center and all books
records and data pertaining to the correctional center which are

deemed necessary for carrying out the Board's powers and dutles

3. To obtain from correctional center personnel any mformatlon

" deemed necessary to carry out the Board's powers and duties.

4. To request and receive temporary office space in the -
correctional center for the purpose of carrying out the Board's powers
and duties.

5. To report perrodlcally to the Sherrff and, where approprlate

fulfill the purposes of this section.

6. To advise the Sheriff in developing programs for improving
correctional center services and duties and for coordinating the efforts
of correctional center officials in respect to improving conditions of
inmate care, treatment, safety, rehabilitation, recreation, tralmng and

education.

7. To meet on a regular ba51s at a time and place designated by
the Chairman of the Board.

Since enactment of § 2004 in 1990, some members were appointed in 1999 and

2001. Additional members were considered but not appointed in 2003. It is not disputed

that no County Executive, including former County Executives Thomas S. Gulotta and

Thomas R. Suozzi as well as present County Executive Mangano has appointed seven

members to the Board. :

The attorneys for the County argue that the sole i rssue m thts Artlcle 78 proceeding

is whether Nassau County Charter § 2004 imposes a mandatory duty on the County

Executive to appoint, or whether § 2004 is discretionary in nature, and therefore not

subject to an order of mandamus pursuant to CLR 7803(1).
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Respondent has not answered the Petition, but rather interposed the within motion
pursuant CLR 3024(d) to strike what it contends are numerous, irrelevant, scandalous,
prejudicial and inflammatory allegations including newspaper articles, medical reports
and editorials contained in the Petition and FredricksonAfﬁrmation. CLR 3024(b)

provides that “A party may move to strike any scandalous or prejudlclal matter

\\\\

denied, the responsive pleading, in this case, respondents Ver1ﬁed Answer and

Objections in Point of Law in response to the Petition, - II%\be served within ten days

after service of notice of entry of the order{.]” Alte:rnt ively; ﬁ,\f respondents’ § 3024(B)

motion is granted petitioners must then serve an Am‘é‘nde ;"tition, complying with the

Court’s order to strike the desrgnated matter, w1th1n that ,trme

A motlon to strike is properly addressed to the d ’ ':’"Qn of the court. Wegman v

Dariylea Co-Op, 50 AD2d 108, 111, v dismissed, 3’83NY d918. “In reviewing a motion

pursuant to CLR 3024(b), the inquiry is whether the pu dly scandalous or prejndicial

- allegations are relevant to a cause of action.” Souma)}cfihf' J\/!lnellz, 41 AD3d 390, 392,

citing New York Health & Hosps. Corp. v St. Barnctb\iasb\c’_otmi%t’imity Health Plan, 22
AD3d 391; Bristol Harbour Assocs. v Home Ins. Co., 244rAD2d 885; Rice v St. Luke’s-
Roosevelt Hosp. Ctr., 293 AD2d 258. Prejudicial allegatlons irrelevant to a petitioner’s

claims should be stricken. Soumayah v Minelli, supra, quotlng Slegel N.Y. Prac. § 230,

at 380 [4" ed.]:



« <[R]elevancy is still the best key to whether matter is ‘unnecessarily’ pleaded, and the

T S R N S )’ilt!??".l
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.4~.‘.‘.,v‘;77~--::: ....................

Nassau County Executives; New York State Commission of Correction and Local



‘Correcti‘onal Faculty Evaluation dated December 8-12, 2008;-and %Rese*iuﬁens passed by
o the Nassau County Leglslature on Maryv 10, 199 anid De
- In support of the mo’uon to strlke th_

b _}'the County c1tes Albany Law School v N :

o _Developmental Dzsabzlmes 81 AD3d 14

; ‘-_P'etmon ‘dlscussmg the deaths of 1nd1v1dua

,,,,,,,,,,,,,,,
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,,,»-.;,1|vi'ﬁ=r”‘
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the Petmon that dlrectly refer to 1mpend1ng present or legal actions concernlng deaths

suicides, and medical treatment at the jail. o *

______________

vvvvvv

capable of dl‘stmgulshmg the issues of making an objective determination based upo'n‘ '



[* 8]

appropriate legal criteria, despite awareness of facts which cannot properly be relied upon
in making the decision” (intefnal quotation omitted). See People v Moreno, 70 NY2d 403,
406. -For example, counsel for the petitioner recognizes that newspapel" articles, no matter

how learned, erudite and voluminous have little if any weight at a trial, and an

| ‘e‘xperienced trial attorney would not even attempt to use them at trial. See, for example,

| Pr1nce Rlehardson on Evidence, llth ed & supp Farrell § 10-104, § 10- 114 and § 10-201;

| and People v Flores, 138 AD2d 512.

In answering the allegations about repoi't‘s' 'o"f recent deaths in NCCC, deaths which

are the subject of htlgatlon by the families of the deceased seekmg to hold the County

hable the petltloner admlts and is w1ll1ng to stlpulate they have no intention in this action

of mtroducmg or alleging facts regarding Nassau County s alleged legal l1ab111ty for any

that the pleadmgs do not conflict with and prejudlce strategies or positions that the
County will adopt in any pending or future litigation.

Although redundant and tending to obsouration, there is nothing in the pleadings‘
and the exhibits that will in any way preclude_ thlS Court from resolving the issue of law
onoe all the submissions are ﬁnally presente:d. -

Mill who wrote in his well regarded treatise in 1859 On Liberty, the following:



i “If all mankind minus one were of one opinion and only one
I person were of the contrary opmlon mankind could be no
~ more Justlﬁed in sﬂencmg th erson that he 1f he had the

- Respondent’s counsel shall serve a Veriﬁed Answer and Objection in' POint of Law

- w1th1n 10 days of service of a notice of entry of thlS order Petltloner may serve a Reply

order pursuant to CPLR Article 78 and Nassau County Charter XX § 2004 is adjourned

sua spom‘e of September 19, 2012. Motlon (seq no. 2) to strike the pleadmgs is demed in

1ts entirety.. . . - : S
Counsel may stipulate in writing with notice to chambers to adjourn these dates.

~ This constitutes the Decision and ’Ord‘er of the Court. .

Dated: Avgust20,2012 .

Mineola, N.Y.
D . AN o
ENT§1§E’ nes P.McCormacr?Z' A:TS.C.
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