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By notice of motion dated August 5, 2011, defendant City moves pursuant to CPLR 3211
for an order dismissing plaintiff Cobo’s complaint, pursuant to CPLR 3103 for a protective order,
and pursuant to CPLR 2221(a) for an order vacating portions of a June 14, 2011 compliance
conference order (Order). Plaintifls concede that Cobo’s individual claims are time-barred, but

oppose the remainder of City’s motion.

A. PERTINENT BACKGROUND

On August 12, 2003, the infant plaintiff was injured when he allegedly drove his scooter
into a crack on the sidewalk in front of premises located at 632 and 640 West 171% Street in

Manhattan (premises). (Aflirmation of Jessica Wisnicwski, ACC, dated Aug. 5, 2011
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[Wisniewski AlT.], Exh. A). In a notice of claim served on City on November 10, 2003,
plaintifts allege that the accident occurred on the sidewalk and/or tree well in front of the
premiscs. (/d). In their summons and complaint dated December 2, 2005, plaintiffs allege that
the accident occurred on the sidewalk in front of the premises. (/d., Iixh. B). Tn a verificd bill of
particulars dated April 21, 2007, plaintiffs again assert that the accident occurred on the sidewalk
and/or tree well in front of the premises. (/d., Exh. D).

At an examination belore trial (EBT) held on November 28, 2005, Cobo testified, as
pertinent here, that a crack in the sidewalk caused the infant plaintilf to fall, and that after he fcll,
she saw that the whecl of his scooter was stuck in the crack, which she described as a portion of
cement that was missing from the sidewalk, approximately six to twelve inches long and two to
three inches deep. She recalled that there was a tree near the crack but not in the same cement
slab or flag as the crack. (/d., Exh. I¥). The infant plaintift has not testificd at an EBT.

At an EBT conducted on September 11, 2008, a City Department ol Transportation
(DOT) witness testificd as to various records found during a search of DOT’s files for records
refated to the accident location. (/d., Exh. F).

At an EBT held on August 26, 2009, William Steyer, a City Department of Parks and
Recreation (Parks) witness, testified as to a search of Parks’s documents. (/d., Exh. G).

On May 26, 2010, a Highways and Sewer inspector employed by DOT testilied at an EBT
as 1o various work done at the location. (/d., Exh. IT).

At an EBT held on September 22, 2010, Roy Commer, an assistant civil engineer in
DOT’s Sidewalk Management Unit, testified as to various DOT documents and stated that the

director of the Unit is Ali Sadriyoun. While plaintiffs’ counsel procceded with Commer’s EBT,
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he objected to City’s failure to produce Sadriyoun and did not waive his EBT. (/d., Exh. I).

In the Junc 2011 Order, City was directed to produce Sadriyoun for an EBT, along with
the continued EBTs of Steyer and Commer, and an EB'T of a witness from City’s Department of
Design and Construction (DDC). (Xd., Lxh. J).

B. CONTENTIONS

City contends that it has already produced scveral witnesses for deposition, along with
numerous documents, without plaintiffs having specified the exact location and/or cause ol the
accident, observing that if the accident occurred on the sidewalk, any testimony from Parks’s
employees as to a treewell at the location is irrclevant. City thus requests that plaintiffs identily
the exact causc and/or location of the accident before any further depositions are held, and that if
more depositions are ordercd, that plaintiffs’ questions be limited to new documents provided by
City. It also objccts to producing Sadriyoun as his testimony is duplicative of Commer’s,
observing that Commer testificd that his knowledge of the relevant issues is equivalent to
Sadriyoun’s. (Affirmation of Jessica Wisniewski, ACC, dated Aug. 5,2011).

Plaintifts deny that City presents any grounds [or vacating the Order, observing that it
was written after extensive oral argument, or that City has complicd with numerous discovery
requests and court orders, thus meriting sanctions. They also contend that they have sufficicntly
and consistently identified the accident location as the arca “where the treewell meets the
sidewalk in front of the premises.” (Affirmation of Robert Genis, Esq., dated Nov. 3, 2011).

In reply, City denies having failed to provide discovery, that plaintilfs have adequately
identified the location of the defect, or that sanctions are warranted. (Reply Affirmation, dated

Dec. 12,2011).
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C. ANALYSIS

Here, City states no grounds for vacating the Order, and plaintiffs sulficiently identify the
accident location as the sidewalk and/or treewell in front of the premises. Indeed, City offers no
evidence that it has been cannot seek relevant records based on plaintiffs’ description ol the
location.

Morecover, having agreed to produce Sadriyoun and the DDC witness, and as it is
undisputed that the EBTs of Steyer and Commer are continued based on newly-produced
documents and/or new records searches, City has not established its entitlement to a protective
order. However, plﬁintiffs’ examination of Steyer and Commer is hercby limited to new
questions and any new documents produccd by City.

[ decline to sua sponte award sanctions against City absent cvidence that it engaged in
conduct “undertaken primarily 1o delay or prolong the resolution of the litigation.” (22 NYCRR
130-1.1[c][2]).

V. CONCLUSION

Accordingly, it is hereby
ORDERED, that defendant City of New York’s motion is granted only to the cxtent of

dismissing plaintiff Jessica Cobo’s individual claims against it.

ENTER; APR 11 2012
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