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Plaintiff Piedad Restrepo commenced the instant action to recover damages for personal
injuries she allegedly sustained when she slipped and fell on a patch of black ice in front of 143

West 69" Street, New York, New York (the “building”) in the early morning of Decernber 23,

. 2009. Defendant Equitabie Computer Company, Inc. d/b/a A Cut Above (“Equitable”) now
* . moves for an Order pursuant to CPLR § 3212 for summary judgment dismi\ésing the ‘complaint

\_ on the ground that it did not cause the condition or have actual or constructive notice of the

condmon Defendant NOI DUE, Inc. (“NOI”) cross-moves for an Order pursuant to CPLR. §

3212 for summary Judgment dismissing the complaint on the ground that it was not reaponsxble L

for maintaining the sidewalk where plaintiﬁ? s accident occurred. Defendant ABC Properties
- Bquities LLC (“ABC”) also moves for an Order pursuant to CPLR § 3212 for summary judgment
*~on its third-party claim and cross-claim for contractual indemnity against Equitable. The above

 motions are consolidated for disposition and are resolved as follows.

The relevant facts are as follows. Plaixitiff commenced the instant action to recover

o : damages for personal injuries she allegedly sustained when she slipped and fell on a patch of
' G black ice on the sidewalk in front of the building, which was owned by ABC, at approximately
©12:15 a.m. on December 23, 2009. The buxldmg is a 40-unit residential building with two

' ,"-gmund-ﬂoor units Jeased to two cormnercxal tenants. One commercnal tenant is Equitable, whnch ;

operates a dog groommg salon known as A Cut Above and the second commerctal tenant is NOI,

which operates a restaurant/café. Plaintiff testified that her accident occurred on the sidewalk in

; front of the building to the left .of a tree well, which it is undisputed was located in ﬁont of ACut

i A bove,

On a motion for summary judgment, the movant bears the burden of presenting sufficient
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evidence to demonstrate the absence of any material issues of fact. See Alvarez v. ProSpéct
Hosp., 68 N.Y.2d 320, 324 (1986). Su;r’:mary judgment should not be granted where there is any
dbubt as to the existence of a material issue of fact. _See Zuckerman v. City of New York, 49
N.Y.2d 557, 562 (1980). Once the movant establishes a prima facie right to judgment as a matter

of law, the burden shifts to the party opposing the motion to “produce evidentiary proof in

~admissible form sufficient to require a trial of material questions of fact on which he rests his

claim” Id.
A defendant who moves for summary judgment in a slip and fall case has the initial
burden of making a prima facie showing that it did not cause the condition and that it did not

have actual or constructive notice of the condition. See Branham v. Loews Orpheum Cinemas,

31 A.D.3d 319 (1st Dept 2006). “To constitute constructive notice, a defect must be visible and

apparent and it must exist for a sufficient length of time prior to the accident to permxt
defendant’s employees to discover and remedy it.” Gordon v American Museum of Namml

History, 67 N.Y.2d 836, 837-838 (1986). Moreover, “a prima facie case of negligence must be .

| based on something more than conjecture; mere speculation regarding causation is ixiadequate to
sustain the cause of action. Conclusory alleguﬁohs unsuppoﬂed by évidence are insufficient to
“,'.estabhsh the requisite notice for imposition of l:ablhty ” See Mandel v 370 Lexmgton Ave LLC,
| 32 A.D.3d 302, 303 (1* Dept 2006). Fmally, “the mere presence of ice does not estnbhsh |
| negligence on the part of the entity responsible for maintaining the property.” Lentiv Initial
: ’Cleaning Services, Inc., 52 A.D.3d 288, 289 (1* Dept 2008). Rather, “plaintiﬁ' must present -
“evidence from which it may be inferred that the ipé on which he slipped was present on the

sidewalk for a long enough period of time before the accident that the party responsible for the




sidewalk would have had time to discover and mnedy the dangerbus condition.”- ‘Id at 289,
The court first turns to Equxtable s motmn for summary judgment. In the instant action,
Eqmtable has failed to establish its prima facie right to summary judgment as it has faxled to

show that it did not cause the condition or have actual or constructive notice of the condition.

" Pursuant to the lease Equitable maintains with ABC (the “Lease”), “[Equitable] shall, at
{Equitable’s] own expense, make all repairs and replacements to the sidewalks and curbs
_adjacent thereto, and keep said sidewzﬁks and curbs free from snow, ice, dirt and rubbish.” Thus,‘
Equitable is contractually obligated t6 éleﬁr t'he-sidewalk in front of its premises. However,
. . Clymena Liddle, the principal of Equitable, testified that snow and ice removal from the
* sidewalk in front of Equitable’s premiscs was handled by ‘D;mmgo Fernandez, the building’s
superintendent, and Louis Alba, the building’s assistant supenntcndent and that there was never
| 'a conversation with ABC about who was responsnble for clearing the snow and ice from the front -
f ofthe building, nor was any compensation pmd to Mr Fernandez or Mr. Alba for perfomung
" such tasks. Ms. Liddle also testified that she never instructed her staff to clear the sidewalk
- despite the fact that the Lease requires Equx_table to do so. Ian De Fronze, the managing agent of
i tﬁgbuilding, testified that Mr. FMdez and Mr. Alba’s dp;ie3< did not include snow and ice’
i MOVM from the sidewalk in front of the commercial tenants’ \premises and that if they did
i perform snow and ice removal in front of Equitable’s ﬁremises; as alleged by Ms. Liddle, then it
3 wes due to an independent arrangement made with Equitable. As neither Equitable nor ABC
clmms to be the party responsible for clearing snow and ice from the sidewalk in front of

 Equitable’s premises, neither party has presented evidence that the snow and ice in front of

Equitable’s premises was actually cleared subsequent to the snowfall earlier that day. Thus, as
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Equitable has not established its prima facie right to summary judgment, its motion for sum mary

judgment must be denied.

The court next turns to NOI's cmss-motlon for summary judgment. In the instant action,

'NOI has established its prima facie right to summary Judgment as it has shown that it was not

responsible for clearing the sidewalk in the area where plaintiff’s accident occurred. Imma

Mazella, the owner of NOI's restaurant/café, testified that NOI only shoveled snow and ice on

~ the sidewalk in front of the restaurant/café pursuant to the lease it maintained with ABC. Ms.
- Mazella testified that she was never responsible for, nor was she ever informed by Tan De Fronze,
- ‘the managing agent of the building, that NOI was responsible for snow removal and maintenance

in front of the entire building, including the area where plaintifP’s fel. In response,‘ plaintif has

failed to raise an issue of fact as to whether NOI caus@d the condition or had actual or

" constructive notice of the condition as it is clear plaintiff did not fall in front of NOF's leamd .
S premises and plaintiff has not shown that NOI was responsible for clearing snow and ice from i
" the sidewalk in front of Equitable’s premises. Thus, NOI's motion for summary judgment must

- be granted.

Finally, the court turns to ABC’s motion for summary judgment on its third-party claim

féhd cross-claim for contractual indemnity against Equitable. In the instant action, Aj__BC has
established its prima facie right to summary judgment as it has shown that the Lem mquues

e F.quttable to indemnify ABC. Article 58 of the Leasc states:

Indemnification. Tenant shall indemnify and hold harmless
Owner...and its and their respective partners, directors, officers,
agents and employees from and against any and all claims arising
from or in connection with...(d) any breach or default by Tenant in
the...performance of Tenant’s obligations under this lease; together




with all costs, expemes and lisbilities incurred in or in connectwn
with each such claim or action or proceeding brought thereon,
including, without limitation, all attorneys’ fees and expense.

' As stated above, Article 30 of the Lease contractually obligates Equitable to maintain the

 sidewalk in front of its premises free of snow and ice. Thus, Equitable must indemnify ABC

from claims asserted against it by plaintiff arising from Equitable’s negligence and breach of the

Lease. Equitable asserts that ABC is not entitled to indemnification because there exists an issue

) of fact as to whether Equitable was negligent in failing to properly clear the sidewalk ﬁ'eebf

snow and ice as Mr. Fernandez and Mr. Alba routinely cleared the sidewalk in front of

. Equitable’s premises. Thus, the court grants a conditional order of indemnification as follows.

: =" ABC’s motion for summary judglnent on its third-party claim and cross-claim for contractual

"indemnity against Equitable is granted to the extent that the jury in the trial of the underlying

 action finds Equitable liable based on its failure to clear the sidewalk in front of its premises. .

[ However, if ABC is found to be liable or in breach of the Lease for failing to clear the sidewalk

in front of Equitable’s premises, it will not be emxtled to indemnification from Equxtable

Accordingly, Equitable’s motion for. summary Judgmem is denied, NOI's moﬁnn for

. ;summary judgment is granted and ABC'S motion for summary Judgment on its third-party claim - Mo :
., | md cross-claim for contractual mdemmty agamst Equitable is granted to the extent tbm Eqmtable ER

| xs found to be negligent and in breach of the Leasc at the trial of the underly;ig action and ABC .

| “\35 found not to be liable. This constitutes the decnsxon m&@g court,

-' ‘nmw \‘.\.\ q 1\9’




