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RIVERA, BRI Index N¢, 306808/2010
. Hon. LUCINDO SUAREYL,
- against -
Tustice.
2297 .

The filowing papers numbcred 110 7 read on this motion, DISMISSAL,
Waticed on November 9, 2011 and duly submitted as No. 47 on the Motion Calendar of December 21, 2011

—.._'==—
PAPERS NUMBLRED
Matice of Motion - Ceder 10 Show Cause - Exhibits and Afflidavits Annexed 1.2,3,4,5
Answering Alfidavil and Exhibits 6.7

Replying Affidavit and Exhibits

AMdavits and Exhibits

Pleadings - Exhibit

Stipulation(s) - Heferee's Report - Minukes

Filed Papers
Memuoranda of Law
Upon the foregmng papers, the application of third-pariy defendants for dismissal of the .

third-party comptatnt is granted in part, in accordance with the annexed deeision and order.,

Dated: 01052012 . B
LUCINDO SUAREZ, 1L.5.C.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX: LAS, PART 19

BRIAN RIVERA,
DECISION AND ORDER
Plaintift,
Index No. 3068082010
- agamnst -
2207 ENTERPRISE CORP. d/h/a SOFA LOUNGE,
Defendant.
e e o nmm———— N [, 'y
2207 ENTERPRISE, [NC. d/b/a SOFA LOUNGLE,
Third-Party Index No.
Third-Party Plaintaff, 8402472011

- against -
JONATHAN VIERA and SAMUEL PEREZ.

_ Third-Farty Defendants.

PRESENT: Hon. Lucindo Suarez

Upon the notice of motion dated October 11, 2011 of third-party defendants and the
affimmation, affidavits (2) and exhibits submitted in suppori thercof: the aflirmation in opposition
daled December 20, 2011 of third-party plaintiff and the exhibits submitied therewath; and due
deliberation; the court finds:

PlaintifT alleges that two patrons assaulicd him in defendant’s mght club. Defendant impled
the third-parly delendants on the ground that thf:}; committed the assault. Third-party defendants
now move pursuant to CPLR 321 1(a)}7) to dismiss the third-party claim for comman-law
indemnification on the ground that the third-party complaint fails to state a cause of action because
therg 15 no “contract or stat-us," Miele v. City of New Yerk, 270 A.D. 122, 123, 58 WN.Y.S.2d 407, 408

(1st Dep't 1943). 1o support the claim. The third-party defendanis submit affidavits averring that
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they do not have coniractual relationships with detendant. Third-party plaintiff argues that the duty
underlying the ¢laim for commeon-law indemnification may be implied by principles of faimess and
equity, and that dismissing the claim would be premature in any event without any discovery as (o
the possible relationship between the parties.

“A CPLR 3211 dismissal *may be granted where documentary evidence submitted
conclusively establishes a defense w the asserted claims as a maner of law.™"  Goldman v. Metra,
Life Ins. Co.; SN.Y.3d 561, 571, 841 N.E.2d 742, 745, 307 N.Y.8.2d 583, 586 (2003) (citations
omitted). “When evidentiary material is considered, the criterion is whether the proponent of the
pleading has a cause of action, not whether he has stated one, and. unless it has been shown that a
material fact as claimed by the pleader to be one is not a fact al all and unless it can be said that no
significant dispute cxists regarding it, again dismissal should net eventuate.” Guggenficimer, 43
N.Y.2d at 275, 372 NE.2d at 20-21, 401 N.Y.5.2d at 185. The affidavits submitted in support of a
motion 1o dismiss nmust conclusively establish the lack of a claim or cause of action. See Godfrey v,
Speno, 13 N.Y.3d 358, 920 N.E.2d 328, 892 N.Y 5.2d 272 (2009). The motion may be granted if
the complaint's essential facts have “been negated beyond substantial question . . . so that it might
be riled that the pleader does not have the causes of action.” See Guggenheimer, 43 NY 2d at 275,
IT2N.E2dat 21, 401 N.Y.5.2d a1 186,

The third-party complaint plainly states cognizable causes of action; the third-party

dcfcndanls' affidavits must therefore conclusively establish the lack of'a claim for commen-law
indemnuification. The affidaviis negate any claim that defc_ndam's liahility would be solely vicarious
and thus subject to commeon-law indemnification,

Defendant has an independent *duty to maintain the premises in a reasonably sale condition

unider all the circumistances including, wking into consideration the nature of the particular
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premises, the likelihood of injury to those on the premises, and how burdenseme it would be (o
prevent the risk of injuryi,-“ Fleyhan v. RM Heldings Company, Inc., 2009 NY. Misc. LEXIS 5695,
at **14-**15 (Sup. Ct. N.Y. County May 9, 2009), Defendant, however, would have no duty to
protect against unexpected and unloresecable incidents. See Kiely v. Bemini. 89 A.D.3d 807, 932
N.¥.82d 181 (2d Dep't 2011). In either event, defendant’s hiability would be predicatcﬁ upon its
own negligence; as plaintff” s complaint asserts no theory other than defendant’s own negligence,
defendant therefore cannot assert a claint {or commeon-law indemnilication against third-party
defendants. See Chunn v, New Fork City Hous. Awh., 83 AD.3d 416,922 N.Y 5.2d 3 (161 Dept
200 1); Esteva v, Nash, 55 AD3d 474, 474, 866 NUY.5.2d 1806 (15t Dep't 2008); Mathis v Centraf
Park Conservancy, 251 A.D.2d 171, 674 N.Y .5.2d 336 (1st Dep’t 1998). |

Accordingly, it is

ORDERED, that the motion of third-party defendants for dismissal of the thard-party
complaint is granted selcly to the extent of dismissing the third-party claim for common-law
indemnification; and it is further

QRDERED, that the Clerk of the Court is directed to enter judgment in favor of third-pany
defendants and against third-party plaintiff solely to the extent of dismissing the third-party ctaim

for common-law indemnification.

This constitutes the decision and order of the court.

Dated: January 5, 2012

Lucinddbuarez. 1.8.C.



