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SUPREME COURT OF THE STATR OF NEW YORX
COUNTY OF KINGS : CIVIL TERM: PART 16
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SHIRLEY MILLER, by YEHUDA MILLER and
MALMA MILLER, Guardiana of che Person and
Property of SHIRLEY MILLER Pursuant to the

Laws of the S$tate of lorael,
Plaintifis, Decision and corder
- against - Index No. 11358/09

¥. LEWIS, DUANE READE SHARENOLDERS,
LLC, DUANE READE INC., & DUANE READE

GENERAL PARTNEREHIP,
Defendante, Decesber 4. 2013
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The plaintiff has moved seaking to enforce a stipulation
entered into between the parties during the first trial.
Specifically, during that trial the defendant stipulated to*h% |
admission of a notice pursuant to CPLR §3101(d) concerning N
proposed expert testimony of Dr. Tack Lam. The plaintiff uﬂmga -
to once again introduce the notice based upon the prior B <©
stipulation. The defendants cbject arguing that any oupuu_ =
made at the previcus trial does not autosatically bind the
parties in similar fashion at this trial. Purther. the
defendante assert that they are not again stipulating to the
adnisesion of that notice and conseguently the notice may not be
admitted. Papers were submitted by the parties and argumente
held. After reviewing all the arguments this court now makes the
fellowing determination.

Recently, the Supress Court in Srandard Pire Insurance
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Company v, Enowles, _US_, 133 S.Ct 1345, 185 L.Bd2d 439 [2013)
reiterated that generally a stipulation is an “express walver

made ... by the party or his attorney conceding for the purposes
of the trial the truth of some alleged fact” and that a
stipulation is *not subject to subsequent variation* (id).
Mowsver, the term ‘stipulstion’ is broad indeed and applying a
aingle definition to multiple strands of this evidentiary
expedient would improperly narrow or expand its scope depending
on the facts and circumstances of each case. Thus, some
stipulations are made to relieve a party of the necessity of
calling witnesses and proving facts that can be accomplished with
greater ease and convenience (Davies v, lynch, 4 AD2d 1008, 167
NYS24 849 (4™ Depr.. 1957)). Other stipulations are conclusory
ard not evidentiary in nature (gas. Maldoxf v, Shuta, 142 Fid 601
[3" Cir. 1998)). The precise parameters of these stipulations
will be explored presently, however, whether stipulations agreed
upon at a firet trial are binding in a subseguent trial will
depend on the particular type of stipulation in guestion.

Thus, in New York it has long been held that stipulations
pertaining to evidentiary facts, agreed upon by the parties at
the first trial, are binding in & subseguent trial as well [gee.
Clason v, Baldwin, 152 NY 204, 46 NE 322 [1897)). Thus, in

PBencon Ryatena ¥, SBhapirn. 237 AD2d4 144, 658 NYS24 258 [1*
Dept., 1957] the court held that documents were properly admitted
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a8 business records upon a retrial. In addition, concerning the
evidentiary nature of the documents the court concluded that
*moreover, the stipulation for the admission of such records,
entered into by defendant, st the pricr trial, continued to be
binding upon defendant at the retrial® (id). The rationale
supporting this principle is compelling. Stipulations concerning
facte or evidence agreed upon to efficiently and swiftly admit
evidence (gge. ©.9. Feople v, Acatics. 111 Misc2d 1015, 445 NYsad
951 [Supreme Court, New York County 1981), Matter of Bray ¥.
Marsclads. 2% ADMA 1143, 801 NYS2d 84 (3™ Dept., 2005] comcern
matters that are generally static, involve little if any coceplex
strategy or tactice and can rarely result in surprise or unfair
advantage. Thus, a stipulation by a criminal defendant that
substances xmm by the police were in fact cocaine (pge.
Pecple ¥, Brows. 175 AD24 210, 572 NYSad 349 (2d Dept., 19911)
would surely be admissible in any subsequent trial or preceeding.
The factual nature of the stipulation, the continuing application
of its truth and relevance and the absence of any potential
surprise or prejudice would allow ite introduction at any trial.
Concerning conclusory stipulations, however, a different
stardard emexges. These stipulations are agreed upon not merely
to cbviate expending efforts %o introduce evidence but for other
specific reasons that may ariese during & particular trial. These
stipulations involve particular considerations that thus touch
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upon particularized trial strategy, tactice, how best Lo present
certain information to the jury and how best to direct the flow
of such evidence. These demands necessarily can only apply to
the trial in which the stipulation occuras. A few cases will
highlight various applications of these principles.

The case of Hunt y. Marchettd. 824 F2d 916 [11™ Cir.
1987] is instructive. In that case a newspaper, Liberty Lobby,
wrote an article that the CIA sought to implicate the plaintiff,
Hunt, in the assassination of President Nennedy in Dallas, Texas
on November 22, 196). Runmt sued the newspaper alleging libel.
At the trul. the newspaper‘s attorney stated during cpening
arguments that “we are net going to come forward and try to prove
that Mr, Munt was involved in the Kennedy assassination....
[Tihere La no question in my mind that he was not isvolved. There
is no guestion in the minds of the people at Liberty Lobby* (id).
Purther, the attorney stated oo the record that he ‘stipulated’
duﬂagopu@wmt.thﬁﬂnmmumtmm
was in Dallas that day. The jury returned a verdict for Hunt but
that verdict was vacated on appeal. At the second trial the
newspaper made a motion arguing they were not bound by the
stipulation of the firet trisl and Nunt moved seeking to prevent
theo W from withdrawing the stipulation. The ocourt
pernicted t.ﬁn nevspaper to withdraw the previcus stipulaticn and
a verdict was reached in favor of the newvepaper. On appeal, Hunt

g rew
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argued that the stipulatics made by the newspaper consisted of
the fact that Hunt was not is Dallas on the day of the
assassination and that such factual stipulation was binding
during the second trial as well. However, the court disagreed.
The court held that the statements were *more accurately viewed
as a stipulation that the gquestion of Hunt's alleged involvement
in the assassination would not be contested at trial. They thus
served merely to narrow the factual issues in dispute” (id).
Since the purposs vas “limited” the court held it was not meant
to apply 4% any subsegquent trial. In other words, the statements
in opening arguments were not stipulations of fact rather they
were atipulations that certain facte would not be contested at
trisl, While the distinction is subtle it is crucial.

Morzison Koudecn Coxp.. v, Oround Isprovement Techalquse.
Ios.. 532 m 1063 [10™ Cir. 2000] further illuminates the
application of conclusory stipulations. Morrisgn concerned a
lawsuit m a gensral contractor, MK, terminated a
subcontractor‘s contract, OIT, besed on alleged default. OIT
counterclaimed based upon wromgful termimation. At trial both
parties stipulated that if GIT were to prevall the prejudgement
interest would begin as of the date of the termination. The
firet trial was vacated and a second trial was held on the fasue
of damages. At that trial GIT sought to enforce the stipulaticn
from cthe firet trial and the district court agreed. MNowever, the
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Court of Appeals reversed in part. It held chat after the
parties agreed to the stipulation other events tock place between
GIT and its subcontractors that could not have reasonably been
foreseen by MK, Thesefore, enforcing the stipulation for amcunts
of money owed as of a date that no longer really made sense and
would never have been stipulated if the facts would have been
known was termed *manifestly unjust* (id).

While factually different these caspes share similar resultes
regarding conclusory stipulations and highlight that a more
ruanced analysis must be esployed to determine whether they are
binding in a subseguent trial. Therefore, stipulations entered
into for tactical or trial strategy reascns (Munt. supra) or for
reasons that have been superceded by unforeseesable events
(Morxiscn, supra) cannot bind the perty in a subsequent trial.

In this case the stipulation scught e be enforced comcerns
the admission of defendant’s CPLR §3101(d]! notice, There is no
dispute that without a stipulation the notice would be
inadnissible at trial, That stipulation, however, was clearly
not made to permit the easy introduction of uncontested evidence,
In fact, a review of the trial record of the previous trial on
February 21, 2012 demonstrates that the notice was stipulated by
the parties as part of a bargain whereby another discovery
document was stipulated and then admitted into evidence, That
other document concerned a discovery reguest of Shirley Miller's
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cell phone records. This 'agreement’ between the parties,
stipulating te the admission of one document oaly if another
document was adnitted clarifies the limited scope intended by the
stipulation. Furthermere, at oral argumsnt regarding this motion
both plaintiff and defendant highlighted the tactical rature of
the stipulations at the first trial (Plaintiff’'s counsel: “with
the cell phone records of Shirley Miller, I cbjected to them over
fuserous, numercus times and tactically in the end and in front
of the jury, [ ended up not cbjecting as a business record that
they come in* page 706, and defense counsel: “the admissibilitvy
of items to the extent that the lawyers agreed in some respect %o
allow certalin things in for tactical reascns and have since
changed their position...” page 709). This additionally supports
the conclusicn that & limited agreemant, applicable to the
specific trial at the time was contemplated (gos, Yoscuez Y.
Bocle, 331 FSuppld 145 (EDNY 2004]). Morecver, the agreement and
the stipulations entered im the previous trial followed extensive
questioning of Mr. Lewis based upon the cpening statesents of
defense counsel. However, two significant legal determinations
since that date undermine the applicability of the stipulations
at this trial. PFirst, the court has prohibited impeachment of
Henry Lewis with the opening statements of counmsel. Second,
Shirley Miller‘'s cell phone records have been limited to only
circumstantial evidence of cell phone use. These rulings, and

b
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other factors, have changed the posture and tenmor and strategies
of this second trial. All the factors, evidence, preparations,
thecries, strategies and tactics employed at the first trial are
sisply inapplicable in light of the many changes that have since
taken place. Of course, the core case remaine the same but so
many crucial and ancillary realities that were true in the first
trial are no longer pertinent. This presents a third reason why
She stipulations in Question at the firet Crial canhot bind the
parties at this trial,

The plaintiff argues that in the previous trial defense
counsel and Mr. Lewis offered different explanations how the
accident occurred. Indeed, the 53101 (d} notice was intended to
bolster that discrepancy by highlighting what ccunsel believed,
and what experts hized by counsel would offer, as the cause of
the accident. Regardless of the underlying reason for defense
counsel’s previcus position, to the extent they still maintain
that poeition, its introduction would potentially serve two
purposes. Firet, it would impeach Henry lLewis' teatimony and
second, it would expose defense counsel to chamging thecries of
liability, and possible further changes yet again, in contrast to
Mr. Lewis' steadfast coneistency. However, even If true, those
are improper avenues of exploraticm.

First, this court has already barred impeachment of Nenry
lavie based upon statessnts of counsel. While that decision
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concerned opening statements its reasoning applies to any
statements of counsel even statements contained in a CPLR
§3101(d) notice, As explained in that decision, Meary Lewls’
counsel cannot be considered an agent of Lewis thus binding Lewvis
to statements of counsel where the statemants of counsel and the
statements of Lewis are expressly at odds with eachk other.
Morecver, the notice would serve to impugn the credibility of
defense counsel. MHowesver, such evidence is not relevant. The
thecries of counsel, even as fluid as alleged, have no bearing
upon the factes of this case. The evidence defense counsel sought
ts prove or the reasons they sought to prove it or the changes in
thecries they have presented do not concern any participant in
the accident, as broadly as can be defined, and therefore does
ot aselst the jury in any significant way. This sspecially true
since Henry Lewis has never wavered from his description of how
the accident happened. Whether defense counsel agrees with Mr,
Levis now or did or did not agree with him at some point during
the course of this litigation does not upueh the credibility of
Mr. Lewis in any way. Rather, as noted, ite introduction would
enly tend to impeach the credibility of defense counsel and is
iTproper.

To the extent during the couree of the trial the
introduction of any further evidence, depending on its content,
will regquire the court to revisit these issues, an appropriate
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motion can be made at that time,
However, at this juncture, the sotion seeking to enforce the
stipulation entered between the parties during the previcous trial

in conmeguently denied.
So ordered,

DATED: December 4, 2013 7&

Brooklyn N.Y. Hon. Leon Ruchelssan
JsC
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